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MR JUSTICE ANDREW SMITH:

Introduction

1. In these proceedings the claimants, Donegal International Limited (“Donegal”), are
claiming from the first defendant; the Republic of 7ambia (“Zambia”), 2 debt of
US$42,305,026.50 together with interest.  The total claim is for more than US$55

million. It is made under a settlement agreement dated 1 April 2003 (“the Settlement
Agreement”) and signed by Mr Michael Sheehan on behalf of Donegal and Mt
Emmanuel Kasonde, who was then the 7ambian Minister of Finance. No substantive
claim has been made against the second defendant, Mofed Limited (“Mofed”, an
acronym for Ministry of Finance and Economic Development), an English company
owned by the 7ambian Minister of Finance on behalf of Zambia, who were joined as
a party to these proceedings simply for the purpose of supporting freezing relief
against Zambia.

2. The proceedings arouse strong feelings. Zambia is a poor country and sees itself as
being vulnerable to wyylture funds”.  They say that this claim for more than US$35
million is an 1Improper attempt by Donegal to exploit their vulnerability, Donegal

having originally become their creditors by buying debt from the Government of
Romania in 1999 for some US$3.2 million. Donegal respond that their proper
purpose is to rmake a profit, that it is legitimate to pursuc their claim through these
proceedings against Zambia and that they are justified in doing so, Zambia having
rejected their reasonable proposals for settling the indebtedness and having sought to
evade their responsibilities. 1 am concerned, of course, with the legal questions that
are raised by the applications before me and not with questions of morality or
humanity.

3. The four applications before me are these:

i) Zambia made an application (“the jurisdiction application”) on 24 August

7005 under Part 11 of the Civil Procedure Rules (“CPR”) for a determination

that the court has no jurisdiction to try the claim because Zambia 1 a

sovereign state and is entitled to assert state immunity in accordance with
section 1 of the State Immunity Act, 1978.

ii) 7ambia applied on 11 October 2005 to discharge freezing orders made against
them.

iit) Donegal applied on 7 February 2006 under Part 24 of the CPR for summary .
judgment against Zambia.

iv)  Donegal applied on 2 June 7005 to vary their freezing orders against Zambia.
They seek to include in the assets covered by the order the proceeds of
litigation brought by Zambia in the Chancery Division, and the assets of

Mofed on a worldwide basis.

4. During the parties’ closing submissions, in view of constraints of time I suggested and
the parties agreed {hat I should not decide in this judgment the two applications about
the freezing orders (which would not need to be determined if 1 acceded to the
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jurisdiction application) unless I conclude that they should in any event be discharged
(and neither continued nor renewed) for the sole reason that the evidence presented by
Donegal when they were made was misleading or incomplete or both. Otherwise, |
shall invite further submissions in light of this judgment.

The hearing of the jurisdiction application involved the disclosure of documents and
hearing of oral evidence from witnesses of fact and expert witnesses (see J H Rayner
v Dept of Trade and Industry, [1989] Ch 72 at pp-193-3, 252E/F), and it was common
ground that all four applications should be determined upon the basis of that evidence.

- The Settlement Agreement

6.

Following a credit agreement between Romania and 7ambia dated 17 April 1979,
Zambia incurred indebtedness to Romania in respect inter alia of acquisitions of
agricultural machinery. By an assignment agreement dated 19 January 1999
Romania assigned the debt to Donegal.  In April 2003 Donegal and Mr Kasonde
executed the Settlement Agreement which set out an agreement about the discharge of

the debt.
The Settlement Agreement Was introduced by a preamble in the following terms:
“Whereas:

The Republic of 7ambia owed to Romania the principal
amount of US$29,834,368.04 together with interest pursuant to
the Credit Documents. ‘

Donegal acquired the rights of Romania to the Debt pursuant to
an assignment agreement dated 19" January, 1999.

The Republic of Zambia acknowledged the assignment 1o
Donegal and the registration of Donegal as current holder of the
Debt by a letter to Donegal dated 121 February, 1999.

Donegal is owed the Debt by the Republic of Zambia pursuant
to the Credit Documents and the Republic of Zambia
acknowledges this obligation.

The Republic of Zambia and Donegal wish to reach an
amicable settlement in relation to the Debt on the terms set out
in Annex 1 [which principally comprised a schedule of

payments] in accordance with this Agreement.”

The “Debt” was defined as. follows: “the entire amount of the debt owed by the
Republic of 7ambia to Donegal pursuant to the Credit Documents on the date of this
Agreement being US$29,834,368.06 of principal and US$14,889,393.11 of accrued
interest thereon for a total amount of US$44,723,761.17". (In Annex 1 to the
Settlement Agreement the amount is stated to be US$44,792,421.09, being principal,
or “face value”, of US$29,834,368.06 and interest of US$14,958,053.03, being
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calculated at 12% pa to 31 March 2003: this apparent discrepancy was not explored In
the evidence before me, but it seems likely that the interest figure in the definition of
“Debt” was cartied over from 2 previous draft of the agreement without being -
updated, whereas the figure in Annex 1 was amended. However, there 1s no
suggestion that the Settlement Agreement should be rectified or that T should adopt
the figure in the Annex rather than that in the definition as the amount of the

underlying debt.)

The “Credit Documents” were defined as eight specified documents or categories of
documents “which evidence the Debt”, including statements of payment obligations
issued by Romanian Foreign Trade Bank (“Bancorex”), confirming the amount of
1S$20,834,368.06; 2 ctatement sent by the Zambian Ministry of Finance dated 28
April 1994; a Credit Agreement dated 17 April 1979 and a further Governmental
Agreement dated 4 August 1985 made between the Government of Romania and
Zambia; a Memorandum of Understanding dated 18 December 1998, to which I shall
refer in this judgment; and three export agreements made by 7ambia in July 1979, to
which 1 shall also refer later.  They did not include what 1 shall refer to as the
Banking Arrangement.

The agreement provided by clause 2.1 that Zambia should make 36 monthly payments
to Donegal in the total sum of 1US$14,781,498.96, together with interest on the unpaid
balance calculated at the rate of 6% pa in the sum of US$1,142,069.38, by amounts to
be transferred between 4 April 2003 and 1 March 2006, and by clause 2.2 that
Donegal agreed to accept “the settlement amount in full and final settlement of the
Debt”. Zambia were permitted to postpone any payment due after July 2003 for up
to 3 months, subject to 2 limit of one postponement in 2003 and three postponements
in any one calendar year thereafter. The settlement amount was defined as:

“the amount to be paid by the Repubtic of Zambia to Donegal
in accordance with this Agreement being US$14,758,841.19
(calculated as 33% of the principal and interest owing in
respect of the Debt on the date of this Agreement) together with
interest on the unpaid balance of this amount calculated at a
rate of 6% per apnum’.

When the Settlement Agreement was made, Donegal had, as 1 shall explain, brought
(but not formally served) proceedings (“the BVI proceedings”) against Zambia in the
Eastern Caribbean Supreme Court “n the British Virgin Islands (“BVI). Clause
2.3(f) of the Settlement Agreement provided that, prior to Donegal serving a notice of
default, “Donegal will not continue legal proceedings to recover the Debt”.

Clause 2.3 of the Qettlement Agreement was headed “Default” and provided that 21
days after 7ambia defaulted upon any payment Donegal could elect to terminate the

Settlement Agreement by a notice in writing. Clause 9 3 also provided as follows:

“@  Upon service of the Notice, this Agreement will be
aull and void and of no effect and Donegal will be entitled to
judgement in respect of the Debt in full with interest at 8% per
annum compounding quarterly having given credit for any
~ amounts already received pursuant t0 Clause 2.1 above.
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(e) Upon service of the Notice, the Republic of Zambia
hereby consents to the award of a judgement by the High Court
in England for the full amount of the Debt together with
interest both before and after judgement at a rate of 8% per
annum compounding quarterly but after having given credit for
any amounts already received pursuant to Clause 2.1 above.”

13.  Clause 3.1 of the Settlement Agreement, headed “Representations and Warranties of
the Republic of Zambia”, provided:

“The Republic of Zambia makes the following representations
and warranties to Donegal on the date of this Agreement.

(a) Powers and authority

It has the power and authority to enter into and
perform, and has taken all necessary action to
authorise the entry into, performance and delivery of,
this Agreement.

(b) Legal validity
This Agreement constitutes its legal, valid and binding obligation.
(c) Authorizations

All authorizations required in connection with the entry into,
performance, validity and enforceability of this Agreement have been
obtained or effected and are in full force and effect.

(d) Non-reliance

The Republic of Zambia acknowledges and confirms that it is not
enteting into this Agreement in reliance upon any statement (other
than expressly set out herein) or silence on the part of Donegal or its
employees, advisers, agents, partners and representatives in
connection with this Agreement.”

14.  Clause 6.3 provided that “Neither of the Debt or this Agreement may be assigned by
the parties unless and until this Agreement is terminated under clause 2.3 above. For
the avoidance of doubt, this Clause will not survive termination under Clause 2.3
above”, -

15.  Clause 8, headed “Severability” provided:

“If a provision of this Agreement is or becomes illegal, invalid
or unenforceable in any jurisdiction, that shall not affect:

(a) the legality, validity or enforceability in that

jurisdiction of any other provision of this agreement;
or :
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(b) the - legality, validity or enforceability in other
jurisdictions of that or any other provision of this
Agreement.”

16.  Clause 11 of the Settlement Agreement provided that it should be governed by and
construed in accordance with English law.

17.  Clause 12 was headed “Jurisdiction” and provided:
«12.1  Submission

(a) The Republic of 7ambia agrees that the courts of
England have jurisdiction 1o settle any disputes in
connection with this Agreement and the Debt and
accordingly submits to the jurisdiction of the English
courts.

12,2 . Forum convenience and enforcement abroad

The Republic of Zambia:

(a) waives objection to the English courts on grounds of

' inconvenient forum O otherwise as regards
proceedings in conmection with this Agreement or the
Debt; and

(b) agrees that a judgment or order of an English court in
connection with this Agreement and Debt is conclusive
and binding on it and may be enforced against it in the

courts of any other jurisdiction.

123 Non-exclusivity

Nothing in this Clause 12 limits the right of Donegal to
bring proceedings against the Republic of Zambia in
connection with this Agreement or the Debt:

(a) in any other court of competent jurisdiction; or
(b) concurrently in more than one jurisdiction.
12.4  Waiver of immunity

The Republic of Zambia irrevocably  and
unconditionally:

(2) agrees that if Donegal brings proceedings against it or
its assets in relation to this Agreement or the Debt, no
immunity from those proceedings (including without
limitation, suit, attachment prior to judgment, other
attachment, the obtaining of judgment, execution Or
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other enforcement) will be claimed by or on behalf of
itself or with respect to its assets:

(b) waives any such right of ;mmunity which it or its
assets now has oY may subsequently acquire, and

(c) consents generally in respect of any such proceedings
to the giving of any relief or the issue of any process in
connection with those proceedings, including, without

limitation, the making, enforcement OY execution
against any assets whatsoever (irrespective of its use of
intended use) of any order or judgment which may be
made or given in those proceedings.”

7ambia made payments under the Settlement Agreement on 29 April 2003, on 12
June 2003 and on 10 November 2003, and thereafter they made no further payments.
By letter from their solicitors, Messts Allen & Overy, dated 14 December 2004
Donegal exercised their option t0 terminate the Setilement Agreement.

Zambia emphasise and Donegal acknowledge that the claim that Donegal bring in
these proceedings is for money due under the Settlement Agreement. This is sot in
the Claim Form Donegal seek judgment against Zambia for Us$44,723,761, “being
the Debt owed to [Donegal] by [Zambia] under a Settlement Agreement dated 1 April
20037, together with interest under the Settlement Agreement. Tn the course of the
hearing they unambiguously disavowed any claim for monies owing to them in
respect of the debt assigned to them by Romania. :

Donegal accepted before me that before the Settlement Agreement 7ambia would
have had state ;mmunity in respect of the assigned debt. They do 50 because, even
assuming that the debt was of & commercial nature, before assignment it was a debt
between states and Zambia would have had state immunity in respect ofit. Donegal
accept thai, since the debt was assigned, in the conventional phrase, “gubject to
equities”, it would have continued to attract immunity after assignment. The point
having been conceded by Donegal, 1 did not hear argument about this from Zambia.
It seems to mMe right as a matter of general principle that the assignment of a debt
should not adversely affect the creditor’s position in any way, but confess that, as far
as English law is concerned, 1 do not find it €asy to find this in the wording of the
State Immunity Act 1978 (see section 2(3): “This section [which provides that a State
is not immune as respects commercial transactions entered into by the State] does not
apply if the parties 10 that dispute are Stafes.. = However, the assigned debt was not
governed by English law and there had been no agreement that claims 10 recover it
were subject 10 English jurisdiction, and in these circumstances I must proceed on the
basis that Donegal’s concession was rightly made. '

Zambia dispute the validity and enforceability of the Settlement Agreement and also
submit that on its true interpretation they are entitled to assert, and have not waived,’
state immunity in respect of the claim brought by Donegal. Their arguments about
yalidity and enforcement are, in broad outline, these:
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i) The Setilement Agreement is unenforceable against 7Zambia because it is
. tainted with illegality and corruption, and if the court were to enforce it, 1t
would be assisting 2 claim arising ex turpi causa and in circumstances where
its enforcement is inequitable. There ate 2 qumber of aspects to these
contentions. First, it is said that confidential information Wwas improperly
sought and obtained from government officials. Secondly, 7ambia allege that
there was interference‘with contractual arrangements made between Romania
and Zambia. Then Donegal are said to have attempted improperly 1o prombte
their interests in {heir dealings with 2 civil servant called Mrs Chibanda and 10
exercise influence by promising a donation to 2 project called the Presidential
Housing Initiative (“PHI) and other projects favoured by President Chiluba,
who was the Zambian President until the end of 2001. It is also said 2
government official called Mr Chizyuka was offered and in due course paid a
bribe by a Mr Fisho Mwale whose services were engaged by Donegal. In
support of their argument that these ratters vitiate the Settlement Agreement
made by Donegal, 7ambia say that Donegal, through Mr Sheehan, are to be
imputed with so called “plind-eye” knowledge of them. They also say that
Donegal are responsible for the actions of persons who were advancing their
interests in 7ambia, including, as well as Mr Mwale, Mr Philip O’Rourke and
his company, Moreno International Limited (“Moreno”) and Mr George
Chilupe. In this context, Zambia contend that contractual arrangements that
Donegal assert that they bad with Moreno were a sham. Zambia also rely 1
support of their argument that the Settlement Agreement i unenforceable upon

the way in which Donegal conducted the BVI proceedings.

i1) Mr Kasonde did not have (actual ot ostensible) authority under the Zambian

Constitution 10 execute the agreement. This contention is based upon article

54(3) of the Constitution, which provides that, “Subject 0 the other provisions

of this Constitution, an agreement, contract, treaty, convention of document by

whatever name called, to which Government is 2 party Of in respect of which

the Government has an interest, shall not be concluded without the legal

advice of the Attorney-General, except In such cases and subject 10 such

conditions as Parliament may by law prescribe” 1t is said that the Attorney
General of Zambia had not given the requisite advice.

i)  Mr Kasonde executed the Settlement Agreement in reliance upon 2
misrepresentation about the Aftormey General approving oY agreeing 10 the
execution of the Settlement Agreement Of its terms, and that it is voidable for

misrepresentation.

iv) Mr Kasonde executed the agreement by reason of a mi stake because he did not
know that the Atiorney General had not agreed to the terms of the Settlement -
Agreement Of that a document whereby Zambia had acknowledged the debt
(the letter of 12 February 1999 referred to in the recitals) had been obtained by

a bribe. :

99,  Zambia also say that the Settlement Agreement, properly interpreted, does not entitle
Donegal in the circumstances that have arisen 10 Sue for any sum upder it, but only for
the original debt assigned by Romania 10 Donegal. Further, in the context of
Donegal’s app'lication for summary judgment they say that the provisions of a claim
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under clauses 2.3(d) and (e) of the Settlement Agreement, which are the basis of
Zambia’s claim, are penalty provisions and are therefore not enforceable. Zambia
also seek to set off against Donegal’s claim damages in respect of unlawful
interference with their arrangements with Romania and in respect of the bribe that

‘they say was offered and paid to Mr Chizyuka.

These proceedings were brought on 8 March 2005. On 7 March 2005, Langley J had
granted, upon an application by Donegal without notice, freezing relief against
Zambia and Mofed.. That application was supported by an affidavit of Mr Michael
Sheehan dated 4 March 2005. On 16 March 2005, at a hearing at which Zambia were
not present or represented and at which Mofed appeared but did not oppose the order
sought by Donegal, Cooke J continued the order of Langley J until “after judgment at
trial or further order of the court”.

Donegal

24.

25.

26. -

27.

Donegal were incorporated in the BVI on 18 December 1997 by Debt Advisory
International LLC (“DAI”) of 1747 Pennsylvania Avenue, NW, Suite 450,
Washington DC 2006. DAI are a Delaware company, which were established by Mr
Sheehan in or about 1995, of which he has been the managing director since January
1996 and which he has described as a “specialist factoring company”, specialising in
providing debt advice on emerging market corporate and sovereign debt and working
for debtors, creditors or investors. Mr Shechan is now the sole owner of DAI, having
since about August 1998 increased his 20% shareholding by buying out other
investors. '

Donegal’s only asset is the claim against Zambia, they were acquired so that the debt
could be assigned to them and it appears that they have never done any other
significant business. Donegal are now owned by Select Capital Limited (“Select
Capital”), a company registered in the BVI on 27 June 1997. Mr Sheehan used DAI
and another Delaware company called DS Partners LLC to manage the business of
Select Capital and the companies that Select Capital own: indeed DS Partners LLC
were specifically set up for this purpose.

Select Capital specialise in emerging market debt recovery and conversion. Their
business was more specifically described by Mr Sheehan in evidence given on 25
May 2005 at a hearing (“the American hearing”) before the United States District
Court for the District of Columbia. (The evidence was given under a subpoena issued
pursuant to a request for mutual legal assistance made by Zambia to the United States,
the request originating from the Zambian Task Force on Corruption.)  His evidence
was as follows: “The assets that Select buys are usually relatively large, highly
distressed or defaulted emerging market, sovereign or corporate debts. And because
the purpose of Select is to try to realize value out of those assets, either by trading
them; or by swapping them for equity in emerging market companies owned by the
debtors; or by restructuring them; or by, if necessary, litigating them to recovery,
Select incorporates separate subsidiaries for each asset in-order to avoid cross liability
with respect to litigation.”

The ultimate ownership of Select Capital is rather obscure, but it appears to be an
offshore vehicle for investors. Mr Sheehan denied having any interest of his own:
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there is no evidence t0 the contrary and [ accept this. e said in his evidence before
e that there are three principal shareholders, including a company of a cousin of his
wio had bought the interest of shareholders associated with Croesus Capital
Management (“Croesus”), & company which, I am told, has “gone out of business”.
M Sheehan said that there were also 8 few individual shareholders with very small
prsitions. In his evidence at the American hearing, Mr Sheehan said “[tlhe shares of

~ Select Capital Limited are held by hedge fund investors and high net worth

jndividuals, principally in New York. There’s 2 few in California. All American
bisically. These are large funds.” However, he also said that the reason that the fund
wis set up offshore was many of the investors were European and did not want to be
swject to US tax. ‘

Nt Shechan and 2 Mr Peter Beresford became directors of Donegal on 30 January
198. Mr Beresford was a managing director of DAI between at least 1997 and 1999.
Fr has now retired. Between 23 August 7002 and 9 November 2004 Mr Mark Slater,
a solicitor who had previously worked for Allen & Overy, was another director of
Dinegal.

M Sheehan is a qualified lawyer with extensive gxperience of litigation and also of
ding business in Sub-Saharan Africa.  After graduating from law school in
Whshington in 1987 he worked as a senior associate at Naecgele & Associates,
Washington DC, specialising in failed thrift acquisitions and bank receivership
lilgation. Between 1989 and 1991 be worked as a lawyer with Mitchell, Friedlander
& Gittleman in Kinshasa, Congo, where he acted for a wide variety of corporate
clents and not-for-profit organisations in relation to their invesiments and operations
in Sub-Saharan Africa. Thereafter until 1995 he worked in Washingion DC for an
Anerican not-for-profit corporation called Debt-for-Development Coalition, Inc.

DAl and Donegal did not have a local presence in Zambia. They were assisted in
réhtion to the debt by Mr Mwale, a former Mayor of Lusaka, and Mr Chilupe. It 1s
Dmegal’s case that they were provided with iheir assistance by Mr Philip O’Rourke
orMoreno. Mr O’Rourke had worked in Africa for many years: he had participated
inbusiness ventures there, and advised on projects involving sovereign debt. 1 shall
casider later in this judgment Donegal’s arrangements with Mr O’Rourke and his

canpanies, and their relationship with Mr Mwale and Mr Chilupe.

7ambLa

3.

3.

The present President of Zambia is Mr Levy Mwanawasa SC, who came t0 office in
elxtions held on 27 December 2001. He succeeded Dr Frederick Chiluba, who had

‘ben the President since 1991. There was, a3 1 understand it, controversy towards the

et of his Presidency arising from his wish to change the Constitution to allow him to
hae a third term of office, a proposal that was opposed by some members of his

‘gorerniment and that was unsuccessful.

Ater President Mwanawasa came to ofﬁée, there was established in July 2002 a

7smbian Task Force on Corruption, the purpose of which, as.! understand it, s of
indudes the investigation Into possible misappropriation of monies from the

government during the presidency of Dr Chiluba. Officers were seconded to it from
the Anti-Corruption Commission, the police and other bodies. Its investigative work
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