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MR JUSTICE ANDREW SMITH:

Introduction

1. In these proceedings the claimants, Donegal International Limited (“Donegal”), are
claiming from the first defendant; the Republic of 7ambia (“Zambia”), 2 debt of
US$42,305,026.50 together with interest.  The total claim is for more than US$55

million. It is made under a settlement agreement dated 1 April 2003 (“the Settlement
Agreement”) and signed by Mr Michael Sheehan on behalf of Donegal and Mt
Emmanuel Kasonde, who was then the 7ambian Minister of Finance. No substantive
claim has been made against the second defendant, Mofed Limited (“Mofed”, an
acronym for Ministry of Finance and Economic Development), an English company
owned by the 7ambian Minister of Finance on behalf of Zambia, who were joined as
a party to these proceedings simply for the purpose of supporting freezing relief
against Zambia.

2. The proceedings arouse strong feelings. Zambia is a poor country and sees itself as
being vulnerable to wyylture funds”.  They say that this claim for more than US$35
million is an 1Improper attempt by Donegal to exploit their vulnerability, Donegal

having originally become their creditors by buying debt from the Government of
Romania in 1999 for some US$3.2 million. Donegal respond that their proper
purpose is to rmake a profit, that it is legitimate to pursuc their claim through these
proceedings against Zambia and that they are justified in doing so, Zambia having
rejected their reasonable proposals for settling the indebtedness and having sought to
evade their responsibilities. 1 am concerned, of course, with the legal questions that
are raised by the applications before me and not with questions of morality or
humanity.

3. The four applications before me are these:

i) Zambia made an application (“the jurisdiction application”) on 24 August

7005 under Part 11 of the Civil Procedure Rules (“CPR”) for a determination

that the court has no jurisdiction to try the claim because Zambia 1 a

sovereign state and is entitled to assert state immunity in accordance with
section 1 of the State Immunity Act, 1978.

ii) 7ambia applied on 11 October 2005 to discharge freezing orders made against
them.

iit) Donegal applied on 7 February 2006 under Part 24 of the CPR for summary .
judgment against Zambia.

iv)  Donegal applied on 2 June 7005 to vary their freezing orders against Zambia.
They seek to include in the assets covered by the order the proceeds of
litigation brought by Zambia in the Chancery Division, and the assets of

Mofed on a worldwide basis.

4. During the parties’ closing submissions, in view of constraints of time I suggested and
the parties agreed {hat I should not decide in this judgment the two applications about
the freezing orders (which would not need to be determined if 1 acceded to the
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jurisdiction application) unless I conclude that they should in any event be discharged
(and neither continued nor renewed) for the sole reason that the evidence presented by
Donegal when they were made was misleading or incomplete or both. Otherwise, |
shall invite further submissions in light of this judgment.

The hearing of the jurisdiction application involved the disclosure of documents and
hearing of oral evidence from witnesses of fact and expert witnesses (see J H Rayner
v Dept of Trade and Industry, [1989] Ch 72 at pp-193-3, 252E/F), and it was common
ground that all four applications should be determined upon the basis of that evidence.

- The Settlement Agreement

6.

Following a credit agreement between Romania and 7ambia dated 17 April 1979,
Zambia incurred indebtedness to Romania in respect inter alia of acquisitions of
agricultural machinery. By an assignment agreement dated 19 January 1999
Romania assigned the debt to Donegal.  In April 2003 Donegal and Mr Kasonde
executed the Settlement Agreement which set out an agreement about the discharge of

the debt.
The Settlement Agreement Was introduced by a preamble in the following terms:
“Whereas:

The Republic of 7ambia owed to Romania the principal
amount of US$29,834,368.04 together with interest pursuant to
the Credit Documents. ‘

Donegal acquired the rights of Romania to the Debt pursuant to
an assignment agreement dated 19" January, 1999.

The Republic of Zambia acknowledged the assignment 1o
Donegal and the registration of Donegal as current holder of the
Debt by a letter to Donegal dated 121 February, 1999.

Donegal is owed the Debt by the Republic of Zambia pursuant
to the Credit Documents and the Republic of Zambia
acknowledges this obligation.

The Republic of Zambia and Donegal wish to reach an
amicable settlement in relation to the Debt on the terms set out
in Annex 1 [which principally comprised a schedule of

payments] in accordance with this Agreement.”

The “Debt” was defined as. follows: “the entire amount of the debt owed by the
Republic of 7ambia to Donegal pursuant to the Credit Documents on the date of this
Agreement being US$29,834,368.06 of principal and US$14,889,393.11 of accrued
interest thereon for a total amount of US$44,723,761.17". (In Annex 1 to the
Settlement Agreement the amount is stated to be US$44,792,421.09, being principal,
or “face value”, of US$29,834,368.06 and interest of US$14,958,053.03, being
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calculated at 12% pa to 31 March 2003: this apparent discrepancy was not explored In
the evidence before me, but it seems likely that the interest figure in the definition of
“Debt” was cartied over from 2 previous draft of the agreement without being -
updated, whereas the figure in Annex 1 was amended. However, there 1s no
suggestion that the Settlement Agreement should be rectified or that T should adopt
the figure in the Annex rather than that in the definition as the amount of the

underlying debt.)

The “Credit Documents” were defined as eight specified documents or categories of
documents “which evidence the Debt”, including statements of payment obligations
issued by Romanian Foreign Trade Bank (“Bancorex”), confirming the amount of
1S$20,834,368.06; 2 ctatement sent by the Zambian Ministry of Finance dated 28
April 1994; a Credit Agreement dated 17 April 1979 and a further Governmental
Agreement dated 4 August 1985 made between the Government of Romania and
Zambia; a Memorandum of Understanding dated 18 December 1998, to which I shall
refer in this judgment; and three export agreements made by 7ambia in July 1979, to
which 1 shall also refer later.  They did not include what 1 shall refer to as the
Banking Arrangement.

The agreement provided by clause 2.1 that Zambia should make 36 monthly payments
to Donegal in the total sum of 1US$14,781,498.96, together with interest on the unpaid
balance calculated at the rate of 6% pa in the sum of US$1,142,069.38, by amounts to
be transferred between 4 April 2003 and 1 March 2006, and by clause 2.2 that
Donegal agreed to accept “the settlement amount in full and final settlement of the
Debt”. Zambia were permitted to postpone any payment due after July 2003 for up
to 3 months, subject to 2 limit of one postponement in 2003 and three postponements
in any one calendar year thereafter. The settlement amount was defined as:

“the amount to be paid by the Repubtic of Zambia to Donegal
in accordance with this Agreement being US$14,758,841.19
(calculated as 33% of the principal and interest owing in
respect of the Debt on the date of this Agreement) together with
interest on the unpaid balance of this amount calculated at a
rate of 6% per apnum’.

When the Settlement Agreement was made, Donegal had, as 1 shall explain, brought
(but not formally served) proceedings (“the BVI proceedings”) against Zambia in the
Eastern Caribbean Supreme Court “n the British Virgin Islands (“BVI). Clause
2.3(f) of the Settlement Agreement provided that, prior to Donegal serving a notice of
default, “Donegal will not continue legal proceedings to recover the Debt”.

Clause 2.3 of the Qettlement Agreement was headed “Default” and provided that 21
days after 7ambia defaulted upon any payment Donegal could elect to terminate the

Settlement Agreement by a notice in writing. Clause 9 3 also provided as follows:

“@  Upon service of the Notice, this Agreement will be
aull and void and of no effect and Donegal will be entitled to
judgement in respect of the Debt in full with interest at 8% per
annum compounding quarterly having given credit for any
~ amounts already received pursuant t0 Clause 2.1 above.
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(e) Upon service of the Notice, the Republic of Zambia
hereby consents to the award of a judgement by the High Court
in England for the full amount of the Debt together with
interest both before and after judgement at a rate of 8% per
annum compounding quarterly but after having given credit for
any amounts already received pursuant to Clause 2.1 above.”

13.  Clause 3.1 of the Settlement Agreement, headed “Representations and Warranties of
the Republic of Zambia”, provided:

“The Republic of Zambia makes the following representations
and warranties to Donegal on the date of this Agreement.

(a) Powers and authority

It has the power and authority to enter into and
perform, and has taken all necessary action to
authorise the entry into, performance and delivery of,
this Agreement.

(b) Legal validity
This Agreement constitutes its legal, valid and binding obligation.
(c) Authorizations

All authorizations required in connection with the entry into,
performance, validity and enforceability of this Agreement have been
obtained or effected and are in full force and effect.

(d) Non-reliance

The Republic of Zambia acknowledges and confirms that it is not
enteting into this Agreement in reliance upon any statement (other
than expressly set out herein) or silence on the part of Donegal or its
employees, advisers, agents, partners and representatives in
connection with this Agreement.”

14.  Clause 6.3 provided that “Neither of the Debt or this Agreement may be assigned by
the parties unless and until this Agreement is terminated under clause 2.3 above. For
the avoidance of doubt, this Clause will not survive termination under Clause 2.3
above”, -

15.  Clause 8, headed “Severability” provided:

“If a provision of this Agreement is or becomes illegal, invalid
or unenforceable in any jurisdiction, that shall not affect:

(a) the legality, validity or enforceability in that

jurisdiction of any other provision of this agreement;
or :
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(b) the - legality, validity or enforceability in other
jurisdictions of that or any other provision of this
Agreement.”

16.  Clause 11 of the Settlement Agreement provided that it should be governed by and
construed in accordance with English law.

17.  Clause 12 was headed “Jurisdiction” and provided:
«12.1  Submission

(a) The Republic of 7ambia agrees that the courts of
England have jurisdiction 1o settle any disputes in
connection with this Agreement and the Debt and
accordingly submits to the jurisdiction of the English
courts.

12,2 . Forum convenience and enforcement abroad

The Republic of Zambia:

(a) waives objection to the English courts on grounds of

' inconvenient forum O otherwise as regards
proceedings in conmection with this Agreement or the
Debt; and

(b) agrees that a judgment or order of an English court in
connection with this Agreement and Debt is conclusive
and binding on it and may be enforced against it in the

courts of any other jurisdiction.

123 Non-exclusivity

Nothing in this Clause 12 limits the right of Donegal to
bring proceedings against the Republic of Zambia in
connection with this Agreement or the Debt:

(a) in any other court of competent jurisdiction; or
(b) concurrently in more than one jurisdiction.
12.4  Waiver of immunity

The Republic of Zambia irrevocably  and
unconditionally:

(2) agrees that if Donegal brings proceedings against it or
its assets in relation to this Agreement or the Debt, no
immunity from those proceedings (including without
limitation, suit, attachment prior to judgment, other
attachment, the obtaining of judgment, execution Or
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other enforcement) will be claimed by or on behalf of
itself or with respect to its assets:

(b) waives any such right of ;mmunity which it or its
assets now has oY may subsequently acquire, and

(c) consents generally in respect of any such proceedings
to the giving of any relief or the issue of any process in
connection with those proceedings, including, without

limitation, the making, enforcement OY execution
against any assets whatsoever (irrespective of its use of
intended use) of any order or judgment which may be
made or given in those proceedings.”

7ambia made payments under the Settlement Agreement on 29 April 2003, on 12
June 2003 and on 10 November 2003, and thereafter they made no further payments.
By letter from their solicitors, Messts Allen & Overy, dated 14 December 2004
Donegal exercised their option t0 terminate the Setilement Agreement.

Zambia emphasise and Donegal acknowledge that the claim that Donegal bring in
these proceedings is for money due under the Settlement Agreement. This is sot in
the Claim Form Donegal seek judgment against Zambia for Us$44,723,761, “being
the Debt owed to [Donegal] by [Zambia] under a Settlement Agreement dated 1 April
20037, together with interest under the Settlement Agreement. Tn the course of the
hearing they unambiguously disavowed any claim for monies owing to them in
respect of the debt assigned to them by Romania. :

Donegal accepted before me that before the Settlement Agreement 7ambia would
have had state ;mmunity in respect of the assigned debt. They do 50 because, even
assuming that the debt was of & commercial nature, before assignment it was a debt
between states and Zambia would have had state immunity in respect ofit. Donegal
accept thai, since the debt was assigned, in the conventional phrase, “gubject to
equities”, it would have continued to attract immunity after assignment. The point
having been conceded by Donegal, 1 did not hear argument about this from Zambia.
It seems to mMe right as a matter of general principle that the assignment of a debt
should not adversely affect the creditor’s position in any way, but confess that, as far
as English law is concerned, 1 do not find it €asy to find this in the wording of the
State Immunity Act 1978 (see section 2(3): “This section [which provides that a State
is not immune as respects commercial transactions entered into by the State] does not
apply if the parties 10 that dispute are Stafes.. = However, the assigned debt was not
governed by English law and there had been no agreement that claims 10 recover it
were subject 10 English jurisdiction, and in these circumstances I must proceed on the
basis that Donegal’s concession was rightly made. '

Zambia dispute the validity and enforceability of the Settlement Agreement and also
submit that on its true interpretation they are entitled to assert, and have not waived,’
state immunity in respect of the claim brought by Donegal. Their arguments about
yalidity and enforcement are, in broad outline, these:
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i) The Setilement Agreement is unenforceable against 7Zambia because it is
. tainted with illegality and corruption, and if the court were to enforce it, 1t
would be assisting 2 claim arising ex turpi causa and in circumstances where
its enforcement is inequitable. There ate 2 qumber of aspects to these
contentions. First, it is said that confidential information Wwas improperly
sought and obtained from government officials. Secondly, 7ambia allege that
there was interference‘with contractual arrangements made between Romania
and Zambia. Then Donegal are said to have attempted improperly 1o prombte
their interests in {heir dealings with 2 civil servant called Mrs Chibanda and 10
exercise influence by promising a donation to 2 project called the Presidential
Housing Initiative (“PHI) and other projects favoured by President Chiluba,
who was the Zambian President until the end of 2001. It is also said 2
government official called Mr Chizyuka was offered and in due course paid a
bribe by a Mr Fisho Mwale whose services were engaged by Donegal. In
support of their argument that these ratters vitiate the Settlement Agreement
made by Donegal, 7ambia say that Donegal, through Mr Sheehan, are to be
imputed with so called “plind-eye” knowledge of them. They also say that
Donegal are responsible for the actions of persons who were advancing their
interests in 7ambia, including, as well as Mr Mwale, Mr Philip O’Rourke and
his company, Moreno International Limited (“Moreno”) and Mr George
Chilupe. In this context, Zambia contend that contractual arrangements that
Donegal assert that they bad with Moreno were a sham. Zambia also rely 1
support of their argument that the Settlement Agreement i unenforceable upon

the way in which Donegal conducted the BVI proceedings.

i1) Mr Kasonde did not have (actual ot ostensible) authority under the Zambian

Constitution 10 execute the agreement. This contention is based upon article

54(3) of the Constitution, which provides that, “Subject 0 the other provisions

of this Constitution, an agreement, contract, treaty, convention of document by

whatever name called, to which Government is 2 party Of in respect of which

the Government has an interest, shall not be concluded without the legal

advice of the Attorney-General, except In such cases and subject 10 such

conditions as Parliament may by law prescribe” 1t is said that the Attorney
General of Zambia had not given the requisite advice.

i)  Mr Kasonde executed the Settlement Agreement in reliance upon 2
misrepresentation about the Aftormey General approving oY agreeing 10 the
execution of the Settlement Agreement Of its terms, and that it is voidable for

misrepresentation.

iv) Mr Kasonde executed the agreement by reason of a mi stake because he did not
know that the Atiorney General had not agreed to the terms of the Settlement -
Agreement Of that a document whereby Zambia had acknowledged the debt
(the letter of 12 February 1999 referred to in the recitals) had been obtained by

a bribe. :

99,  Zambia also say that the Settlement Agreement, properly interpreted, does not entitle
Donegal in the circumstances that have arisen 10 Sue for any sum upder it, but only for
the original debt assigned by Romania 10 Donegal. Further, in the context of
Donegal’s app'lication for summary judgment they say that the provisions of a claim
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under clauses 2.3(d) and (e) of the Settlement Agreement, which are the basis of
Zambia’s claim, are penalty provisions and are therefore not enforceable. Zambia
also seek to set off against Donegal’s claim damages in respect of unlawful
interference with their arrangements with Romania and in respect of the bribe that

‘they say was offered and paid to Mr Chizyuka.

These proceedings were brought on 8 March 2005. On 7 March 2005, Langley J had
granted, upon an application by Donegal without notice, freezing relief against
Zambia and Mofed.. That application was supported by an affidavit of Mr Michael
Sheehan dated 4 March 2005. On 16 March 2005, at a hearing at which Zambia were
not present or represented and at which Mofed appeared but did not oppose the order
sought by Donegal, Cooke J continued the order of Langley J until “after judgment at
trial or further order of the court”.

Donegal

24.

25.

26. -

27.

Donegal were incorporated in the BVI on 18 December 1997 by Debt Advisory
International LLC (“DAI”) of 1747 Pennsylvania Avenue, NW, Suite 450,
Washington DC 2006. DAI are a Delaware company, which were established by Mr
Sheehan in or about 1995, of which he has been the managing director since January
1996 and which he has described as a “specialist factoring company”, specialising in
providing debt advice on emerging market corporate and sovereign debt and working
for debtors, creditors or investors. Mr Shechan is now the sole owner of DAI, having
since about August 1998 increased his 20% shareholding by buying out other
investors. '

Donegal’s only asset is the claim against Zambia, they were acquired so that the debt
could be assigned to them and it appears that they have never done any other
significant business. Donegal are now owned by Select Capital Limited (“Select
Capital”), a company registered in the BVI on 27 June 1997. Mr Sheehan used DAI
and another Delaware company called DS Partners LLC to manage the business of
Select Capital and the companies that Select Capital own: indeed DS Partners LLC
were specifically set up for this purpose.

Select Capital specialise in emerging market debt recovery and conversion. Their
business was more specifically described by Mr Sheehan in evidence given on 25
May 2005 at a hearing (“the American hearing”) before the United States District
Court for the District of Columbia. (The evidence was given under a subpoena issued
pursuant to a request for mutual legal assistance made by Zambia to the United States,
the request originating from the Zambian Task Force on Corruption.)  His evidence
was as follows: “The assets that Select buys are usually relatively large, highly
distressed or defaulted emerging market, sovereign or corporate debts. And because
the purpose of Select is to try to realize value out of those assets, either by trading
them; or by swapping them for equity in emerging market companies owned by the
debtors; or by restructuring them; or by, if necessary, litigating them to recovery,
Select incorporates separate subsidiaries for each asset in-order to avoid cross liability
with respect to litigation.”

The ultimate ownership of Select Capital is rather obscure, but it appears to be an
offshore vehicle for investors. Mr Sheehan denied having any interest of his own:
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there is no evidence t0 the contrary and [ accept this. e said in his evidence before
e that there are three principal shareholders, including a company of a cousin of his
wio had bought the interest of shareholders associated with Croesus Capital
Management (“Croesus”), & company which, I am told, has “gone out of business”.
M Sheehan said that there were also 8 few individual shareholders with very small
prsitions. In his evidence at the American hearing, Mr Sheehan said “[tlhe shares of

~ Select Capital Limited are held by hedge fund investors and high net worth

jndividuals, principally in New York. There’s 2 few in California. All American
bisically. These are large funds.” However, he also said that the reason that the fund
wis set up offshore was many of the investors were European and did not want to be
swject to US tax. ‘

Nt Shechan and 2 Mr Peter Beresford became directors of Donegal on 30 January
198. Mr Beresford was a managing director of DAI between at least 1997 and 1999.
Fr has now retired. Between 23 August 7002 and 9 November 2004 Mr Mark Slater,
a solicitor who had previously worked for Allen & Overy, was another director of
Dinegal.

M Sheehan is a qualified lawyer with extensive gxperience of litigation and also of
ding business in Sub-Saharan Africa.  After graduating from law school in
Whshington in 1987 he worked as a senior associate at Naecgele & Associates,
Washington DC, specialising in failed thrift acquisitions and bank receivership
lilgation. Between 1989 and 1991 be worked as a lawyer with Mitchell, Friedlander
& Gittleman in Kinshasa, Congo, where he acted for a wide variety of corporate
clents and not-for-profit organisations in relation to their invesiments and operations
in Sub-Saharan Africa. Thereafter until 1995 he worked in Washingion DC for an
Anerican not-for-profit corporation called Debt-for-Development Coalition, Inc.

DAl and Donegal did not have a local presence in Zambia. They were assisted in
réhtion to the debt by Mr Mwale, a former Mayor of Lusaka, and Mr Chilupe. It 1s
Dmegal’s case that they were provided with iheir assistance by Mr Philip O’Rourke
orMoreno. Mr O’Rourke had worked in Africa for many years: he had participated
inbusiness ventures there, and advised on projects involving sovereign debt. 1 shall
casider later in this judgment Donegal’s arrangements with Mr O’Rourke and his

canpanies, and their relationship with Mr Mwale and Mr Chilupe.

7ambLa

3.

3.

The present President of Zambia is Mr Levy Mwanawasa SC, who came t0 office in
elxtions held on 27 December 2001. He succeeded Dr Frederick Chiluba, who had

‘ben the President since 1991. There was, a3 1 understand it, controversy towards the

et of his Presidency arising from his wish to change the Constitution to allow him to
hae a third term of office, a proposal that was opposed by some members of his

‘gorerniment and that was unsuccessful.

Ater President Mwanawasa came to ofﬁée, there was established in July 2002 a

7smbian Task Force on Corruption, the purpose of which, as.! understand it, s of
indudes the investigation Into possible misappropriation of monies from the

government during the presidency of Dr Chiluba. Officers were seconded to it from
the Anti-Corruption Commission, the police and other bodies. Its investigative work
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s assisted by foreign governments, including the governments of the United Kingdom
and the United States. One result of its investigations 18 that there aré criminal
proceedings in the Zambian courts against President Chiluba and also 2 Mrs Stella
Chibanda, who had been an official in the Ministry of Finance. President Chiluba
and. Mrs Chibanda are also defendants in proceedings brought by the Government of
7ambia in the Chancery Division of this court under the number HC04C03129 and
the name “The Afttorney General of Zambia for and on behalf of the Republic of
7ambia v Meer Care & Desai and ors™

Another of the Task Force’s investigations to which reference Was made in the
evidence before me concerned a Serbian company called Fabfamos. An amount of a
debt owed by the Zambian government was agreed in the sum of US$26.7 million. 1
was told by Mr Mazk Chona, the Executive Chairman of the Task Force at the
relevant time, that a qumber of senior government officials had created a forged
agreement Dy changing a page in it, and that the Task Force found during this
investigation that relevant documents in the Ministry of Finance were destroyed. 1

~

accept Mr Chona’s evidence, and refer to it because documents relating to this case

100 are missing from the Ministry of Finance.. In view of the evidence of Mr Chona
about the Fabfamos and other investigations of corruption in 7ambian government
offices, 1 decline 10 draw any inference adverse 1o Zambia’s contentions in this case

from the fact that relevant documents appear to be missing from government files.

From March 1998 until July 1999 the Minister of Finance under President Chiluba
was Ms Edith Nawakwi.  From 8 January 2002 to 10 June 2003 the Minister of
Finance undet President Mwanawasa was Mr Kasonde. One of the duties of the
Minister of Finance is to present the country’s annual budget 1o Parliament, and this
was done, certainly in 1999, at about the end of January. Ms Nawakwl explained,

and 1 accept, that one of her principal concerns as Minister of Finance was 10

negotiate debt reduction and better debt repayment terms for Zambia with governmen

" and commercial creditors, including the Wotld Bank and the International Monetary

Fund (“IMF”).

The structure of the officials under the Minister at the Ministry of Finance and
National Planning (to which 1 shall refer as the “Ministry of Finance™) was, at the
material time, this: the most senior official was the Secretary 10 the Treasury. In
about September 1998 the Secretary to the Treasury was Professor Benjamin
Mweene. Professor Mweene Wwas succeeded by Mr Mtonga, Who had previously
been one of the Permanent Secretaries and then served as Acting Secretary to the
Treasury, but it is not clear from the evidence quite when Mr. Mweene retired. Mr

Mitonga beld that position until March 2002.

Under the Secretary to the Treasury there were two Permanent Secretaries, ONe being

_ the Permanent Secretary for Budget and Economic Affairs (“B&EA”). By the end of

January 1999, the Permanent Secretary for B&EA was Mr Boniface Nonde. One of
the senior officials under him was Mrs Chibanda, who was the Director of External
Resource Mobilisation (“ERM”). There were three units in the ERM, the
Multilateral Unit, the Bilateral Unit, and the Investments and Debt Management Unit.
The main concerns of the Investment and Debt Management Unit were the
management of government debt and investments.
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37.  Among those who were answerable to Of reported to Mrs Chibanda were:

| i) The Head of Debt and Aid Data In the ERM. Inlate 1998 and early 1999 this
position was held by Ms Patricia Nyirenda.

it) The Chief Economist of the Multi-Lateral Co-operation Unit. In late 1998 and
early 1999 this position was held by Mrx Richard Chizyuka.

i) The Chief Econornist in the Investments and Debt Management Unpit. In late
1998 and until 7 January 1999 this position was held by Mr David Ndopu.

38. There also worked at the Ministry of Finance a Treasury Counsel, 2 secondee from
the Ministry of Legal Affairs, who assisted the Ministry of Finance to negotiate
contracts to which it was party.

Paris Club and intemational debt arrangements

39.  In the late 1990°s, Zambia faced severe economic problems. The country was Very
short of foreign exchange. The price of copper, upon which the economy Was heavily
dependent, was very low and productivity was down. Ms Nawakwi told me that at

that time the budget was «g2% funded by the international community”.

40. The Paris Club 1s an informal group of creditor governments largely from the
developed world, which was founded in 1956 and whose Secretariat is in Paris at the
French Ministry of Economics, Finance and Industry. Romania are not a member of

the Paris Club. The purpose of the Club is to reach a consensus about what relief
should be granted 10 debtor countries. The Club collectively conducts negotiations
with individual debtor governments in relation to their external debt. Only bilateral
government loans and export credits guaranteed by official bilateral agencies are
eligible for resiructuring through the Club.  Neither multilateral organisations (such
as the World Bank and the IMF) nor commercial creditors belong 10 the Paris Club,
although sometimes multilateral organisations attend meetings as observers.

41. At the end of their meetings, participating creditor countries and the debtor country
usually sign an Agreed Minute of the negotiating gession. 1hese minutes are not
legally binding, but delegations subscribing to them undertake to recommend their

terms to their governments as a framework for bilateral agreements subsequently
pegotiated with debtor countries. ‘ '

47, At the start the Paris Club negotiated rescheduling terms on 2 case-by-case basis. In
the 1980’s the Club began to adopt standard market-related terms, and from time to
time the Paris Club members have met and agreed revised standard texrms providing

for greater debt relief. Thus, for example, under the “Toronto terms” of 1988 debt
celief of 33% was to be granted and so-called “pon-ODA” (non-official development
assistance) debt repayment was to be over 14 years with eight years of grace. The
“Naples terms, dopted by the Club in December 1994, increased debt relief to 67%
for the most indebted countries, with the remaining 339, rescheduled subject 1o 2
matyrity period of 23 years and a grace period of 6 years. Nonetheless it remains one
of the stated ‘rules and principles’ f the Paris Club that it makes decisions on & €ase
‘by-case basis for individual debtor countries.
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Since 1983 7.ambia have negotiated with the Paris Club terms for the repayment of
their debt, and over the years the Agreed Minutes governing Zambia’s understanding
with the Club have been reviewed from time to time. Speciﬁcally, it is recorded in
minutes dated 28 February 1996 that debt of US$566 million should be treated on
Naples Terms, and in minutes dated 16 Apnl 1999 that debt of US$1,062 million
should be sO treated.  The latter minutes authorise Paris Club creditors “on 2
voluntary and bilateral basis” t0 geek to exchange in the context of swap agreements,
such as debt for development Of debt for equity SWaps, the full amounis of
outstanding official development assistance loans and (subject t0 speciﬁed limits) the
amounts of other credits. Throughout 1999 debt for equity swaps and other

© conversions Were permissible under the relevant Paris Club minutes both for debt

owed to Paris Club members and, subject 10 the principle of comparability of
ireatment, for debt owed 1o other creditors. Such a conversion arrangement would
mean the debt being exchanged for local currency and the local currency being used
for an agreed investment project in the debtor country.  AS Professor Francois
Gianviti, an expert witness called by Zambia, explained, debt for equity swaps were
generally viewed favourably 10 the extent that they reduced external debt and
promoted growth within the couniry, although, he observed, 1 SO far as they

converted external debt into local currency, the money supply was increased.

Although only some creditor governments belong to the patis Club, there is a
principle of the Paris Club that it requires that debtor countries give undertakings of
what has been termed «comparability of treatment”, that s to say that debtor countries
such as Zambia should commit themselves not 10 give creditors who are not members
of the Club (whether commercial creditors  OF governments that do not belong to the
Club) more favourable terms than those which they agree with members of the Club.
Under the terms of the agreements reached with the Paris Club in February 1996 and
April 1999, 7ambia agreed to seek comparable treatment from their other official
bilateral and commercial creditors.. The Agreed Minutes of 16 April 1999 provided,
«“Ip order to secure comparable treatment of its debt due to all its external public of
private creditors, the Government of the Republic of Zambia commits itself to seek
promptly from all its external creditors debt reduction and reorganisation
arrangements 0N terms comparable in net present value to those set forth in the
present Agreed Minute for credits of comparable maturity”. They specifically
referred to the possibility of external debt peing treated by way of “debt buy backs”.

Thus, with the encouragement of the World Bapnk and IMF and subject to the
principle of “comparability of treatment”, from about the mid-1990’s Zambia began
negotiations with creditors who did not belong to the Paris Club with a view {0 buying
back debts and so improving their “balance sheet”. In 1994 Zambia bought back
most of what they owed to_eommereial creditors for 11% of the face value principal,
using funds from the World Bank. By July 1995 Zambia had put in place 2 debt
strategy policy 1o relation to debt owed to bilateral creditors who did not belong to the
Paris Club: under it, 7ambia would buy back debt at a discount. This strategy was
still in place at the end of 1998 and the beginning of 1999, and was not discouraged or
opposed by members of the Paris Club. (It appeared at oneé stage that Donegal
suggested that the members of the Paris Club opposed that policy. 1 accept the
contrary evidence of Ms Nawakwi.)
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In 1996 the international financial community, including the World Bank, the IMF
and the members of the Paris Club, introduced a scheme to provide exceptional debt
relief for the least developed countries which was referred to as the Heavily Indebted
Poor Countries (“HIPC”) Initiative. ~ The purpose was to enable such countries to
reduce their external debt burden to sustainable levels and a trust fund was created to
repay in part outstanding multilateral and Paris Club debt owed by them. In order to
be eligible for such assistance, countries had to satisfy various criteria relating to their
economic policies and other matters. ‘

From the end of 1996 to the end of 1998 Zambia did not have an economic
programme approved by the IMF. However, the policy of the Zambian Ministry of
Finance was to manage the economy as if they had an approved programme in order
to win the benefits associated with such programmes, including HIPC status. One
requirement of such a programme was the negotiation of debt relief with Paris Club
and non-Paris Club countries.  On 26 March 1999, the IMF approved a three-year
arrangement for Zambia under the Enhanced Structural Adjustment Facility
(“ESAF™), equivalent to about US$349 million, to support the government’s
1999/2001 economic and financial programme. The first annual loan of about $55
million was available in four equal instalments, of which the first was available on 31
March 1999. In December 2000 it was decided that Zambia qualified for assistance,
and on 8 April 2005 Zambia qualified for the full measure of assistance committed by
the TMF and International Development Association. Further, as Professor Gianviti
said and I accept, “On 11 May 2005, the Paris Club Agreed Minute provided for a
further reduction of Zambia’s external debt to Paris Club creditors, which, together
with additional bilateral assistance from Paris Club creditors, resulted in a total
reduction of their claims on Zambia from $1.92 billion to $124 million, while Zambia
agreed to seek comparable treatment from all its other external creditors (including
other creditor countries as well as commercial creditors).”

‘Witnesses

48.

49,

7 ambia called twelve witnesses of fact to give oral evidence, and Donegal called four.
Both parties called expert evidence about sovereign debt and Zambian law.

Zambia’s witnesses of fact were the following:

i) Mr George Kunda, who is the Zambian Attorney General, a position that he
has held since 9 August 2002, Before that, he had been the Zambian
. Minister of Legal Affairs since January 2002. A witness called by Donegal,
Mr Vincent Malambo, said that he knew Mr Kunda to be a meticulous lawyer,
and he so appeared to me. ‘

ii)  Mr Mark Chona, who was until recently the Executive Chairman of the Task
Force on Corruption. He was appointed to that position on 7 January 2003 by
President Mwanawasa. He has previously spent 14 years as the Special
Adviser to President Kenneth Kaunda during his period of office.

iiiy Miss Patricia Nyirenda, who in 1991 started work for the National
Commission for Development and Planning and then moved to the Ministry of
Finance when the Commission merged with the Department in 1998. She
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worked for the ERM and was, as 1 have mentioned, answerable 0 Mrs
Chibanda. In November 2001 she was appointed to the position of Head of
Debt and Aid Data Unit.

iv)  Miss Olive Chiboola, who has held various positions in the Ministry of
Finance since December 1987. Between January and November 1998 she
was a Principal Economist in the Investments and Debt Management Unit of

the ERM. She left the Ministry in November 1998, but returned in Septembet
7002 as the Acting Chief Econpomist in the Investments and Debt Management
Unit. She is now 2 programme administrator for the 7ambian National

Response t0 HIV Aids Project.

V) Mr Gideon Lintini, who is now the Director of Planning and Information at the
Ministry of Energy and Water Development, 2 position that he has held since
May 2004. Previously he was Acting Director of the Invesiment and

Management Unit at the Ministry of Finance. Although he was appointed to
that position on 5 January 2003, he commenced those duties in February OT
. March 2003 because he needed first to complete the Economic Review for

7003 before taking up his new responsibilities.

vi) Ms Nawakwi, who has been 8 Member of the 7ambian Parliament since 1991.
She is now the President of one of the Zambian opposition parties, Forum for
Democracy and Development, but, as I have mentioned, between March 1998

and July 1999 she was the Minister of Finance. |

vii) Drl écob Mwanza, who was the Governor of the Bank of Zambia from 1995 to
2002. He 1s now the Chancellor of the University of Zambia and the Chairman
of the Board of Directors of Citibank, Zambia. :

viii) Miss Rosemary Landu, who is a secretary employed by the Zambian Revenue
Authority and who between 10 January 2002 and 19 February 2003 was on
secondment to the Ministry of Finance where she worked 2s & secretary to the
Minister of Finance, Mr Kasonde. Miss Landu had previously worked for Mr
Kasonde from May 1995 to January 7002 in his private business, Century
Holdings Litd.

ix) Mr Richard Chizyuka, who is the Permanent Qecretary to the Ministry of

Agriculture and Co-operatives and who was, as 1 have said, the Chief

Economist in the Multilateral Co-operation Unit of the Ministry of Finance in
jate 1998 and early 1999. Heisthe brother-in-law of Mr Mwale.

X) Mr Michael Mwaanga, who is now the Acting Chief Economist for Fxternal
Debt in the Ministry of Finance.

xi) Mr Emmanuel Kasonde, who was Minister of Finance from 8 January 2002 to
about June 2003. (In his witness statement he said that his office ended on 30
June 2003, but although this was not challenged, 1t cannot, 1 think, be right

because a letier dated 23 June 2003 refers to him as the former Minister of
Finance.) He had previously been the Permanent Secretary at the Ministry
from 1967 to 1972 and then went info the private sector and became Chairman
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of Standard Chartered Bank in Zambia, In 1991 he was appointed Minister of
Finance for three years before he resigned, but he was re-appointed by
President Mwanawasa.

Mr Ronald Simwinga, who has been employed by the Zambian Ministry of
Finance since 1994 and in August 1998 was an Economist in the Investments
and Debt Management Department of the Ministry, where his duties were
principally concerned with the general management of Zambia’s external debt.

Mr David Ndopu, who is now the Director of the department of Economic and
Technical Co-operation in the Ministry of Finance. He had previously been
employed as a Chief Economist in the Department of Investments and Debt
Management, but was suspended from his position from 7 January 1999. In
1998 Mr Ndopu served on the committees in the Ministry of Finance
established to negotiate the settlement of debt owed to creditors who were not
members of the Paris Club, in order that Zambia should meet their
commitments to the IMF and World Bank.

Mr James Mtonga, who has now retired from the Zambian civil service. In
1984 he was appointed as the Permanent Secretary in the Ministry of Finance.
In 1996, when the Ministry was restructured and two posts of Permanent
Secretary were created, he remained as Permanent Secretary, reporting to the
Secretary to the Treasury, a new post created to be the senior civil servant in
the Ministry. In 1999, Mr Mtonga became the Secretary to the Treasury.

Mr Dipak Patel, who was the 7ambian Minister of Commerce, Trade and
Industry. He had been a member of President Chiluba’s Government in the
same position until he resigned in February 1996, but he remained a Member
of Parliament.

Mr Stephen Mbewe, who has worked for the Ministry of Finance since May
1998. He started as a Data-Entry Assistant and in June 1998 he was promoted
to become an Economist in Debt Management below Miss Nyirenda. Since
November 1999, he has been a Principal Economist and is at present on an
educational secondment in Boston, USA. oo

Donegal called four witnesses of fact. They were:

1i1)

Mr Michael Sheehan.

Mr Vincent Malambo, who under President Chiluba was the Minister of Legal
Affairs from 1996 to May 2001, when he was dismissed from the Cabinet as a
result of his opposition to the proposal to amend the Constitution to allow the
President to stand for a third term. He continued to be involved in politics
until October 2001 when he returned to private legal practice. He was
appointed State Counsel in 2002.

Mr Philip O’Rourke, who, as I have said, was himself or through one of his
companies, engaged by Mr Sheehan to conduct enquiries in Zambia and to
provide assistance in relation to the debt.
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" iv)  MrFisho Mwale, who was Mayor of Lusaka from 19%4 until December 1998.

There is a central issue between the parties that turns upon the evidence of Mr
Chizyuka on the on¢ hand and Mr Mwale on other hand and upon their credibility. 1

‘shall refer to this in the course of my judgment and indicate my VIEWS of these two

witnesses in that context. My general view about the other witnesses are these:

i) I consider that the witnesses called by Zambia were seeking honestly to give
truthful evidence and to assist the court. However, 1 have concluded that Mr
Mbewe’s evidence about the events of January and early February 1999 is

confused and unreliable in some respects. Unsurprisingly, some of Zambia’s
other witnesses Were vague 1n their evidence ‘and I have bad 1o cousider
carefully whether their recollection was reliable: this applies particularly to Mr
Kunda and Mr Kasonde. Further, some of Zambia’s Wilnesses, and
particularly Ms Nawakwi, appeared anxious to argue 7ambia’s case and
reluctant to confine themselves to giving evidence of fact, but in my judgment
this did not detract from the reliability of the factual evidence that they did
give. _

1) 1 consider that Mr Malambo was an honest witness, and have generally
accepted his evidence.

i) 1 found Mr Sheehan and Mr O Rourke less satisfactory witnesses.  For
reasons that I shall explain 1 have been driven to conclude that they were at
times being deliberately evasive and even dishonest. As far as Mr Sheehan is

concerned, during his cross-examination he was asked about inconsistencies
between his evidence at the hearing before me, what he said in an affidavit
dated 4 March 2005 sworn in support of Donegal’s application for freezing
relief and his evidence at the American hearing, and he was unable to give
satisfactory explanations for them.

The Zambian law experts were:

i) M Patrick Matibini, who was called by Zambia. He is a lecturer in law at the
University of Zambia and 2 practising jawyer, having been an Advocate of the
High Court of Zambia since 1984.

it) Mr Michael Musonda, who was called by Donegal. He too is an Advocate of
the High Court of Zambia and has in the past taught law at the University of
7ambia and been a lecturer at the Zambia Institute of Advanced Legal Studies.

Both these witnesses Were property qualified to give expert evidence of Zambian law
and both were undoubtedly attempting 10 assist the court. 1am grateful to them for
the material that they put before me and their opinions. In the end, however, it seems
to me that the essential questions of Zambian law are issues of statutory construction;
that there was no significant difference between the experts as 10 the principles and
approach that 1 should adopt; and that those principles and approach are not

- significantly different from those of English law.

The expert witnesses on sovereign debt were:
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i) Professor Francois Gianviti, who gave evidence for Zambia. He has most

impressive academic qualifications, is a lawyer who was admitted to the Paris
Bar in 1968 and was from 1987 to 2004 the General Council of the IMF.

i1) Mr Gary Kleiman, who gave evidence for Donegal. He has for many years
been a partner in an American consulting firm, Kleiman International
Consultants, which provides independent analysis and advice on developing
and emerging economies and financial markets and bas extensive personal
experience of the Southern African Development Community region
(including Zambia).

Professor Gianviti was well qualified to give expert evidence and he provided
authoritative and useful background evidence about the dispute. 1 accept his
evidence. 7ambia criticised the evidence of Mr Kleiman, in particular because he
stated in his report that in 1998 “Paris Club providers ... opposed setting precedents
by accepting buybacks”: 1t is said that this was misleading because when cross-
examined he was able to support this only to the extent of saying that the providers
did not positively endorse setting precedents. However, | need say no more about
that because Mr Anthony Trace QC, who represents Donegal, told me that Donegal
do not rely upon the evidence of Mr Kleiman, and are content that should accept the
evidence of Professor Gianvitl.

Each party has submitted that the other did not call as witnesses persons who acted for
them in relation to the debt and from whom, it is said, they might have been expected
to have adduced evidence. Thus, 7ambia point out that Donegal did not call evidence
from Mr Beresford, Mr Slater (who, it appears, works in London) or Mr Fischer, who
worked for DAL with Mr Slater and appears t0 have had dealings with Romanian
officials. Donegal, for their part, emphasise that 7ambia did not call either Mr Nonde
or Mr Lukwasa, who was Treasury Counsel in 2003 and 15 now, it appears, the
Principal State Advocate.

1 do not attach any real significance t0 the fact that Messrs Beresford and Fischer did
not give evidence. The fact that Mr Qlater did not' give evidence is of more
significance in that it means that {here was no evidence from him to support
Donegal’s pleaded case about a meeting on 6 February 2002 to which 1 shall refer and
he did not answer criticisms of an “affidavit that he swore in the BVI
proceedings. '

The evidence of Mr Nonde and Mr Lukwasa would have been of interest.
Specifically, Mr Nonde would have been able to assist about what Mrs Chibanda was
doing in January 1999 and Mr Lukwasa could have assisted about the allegation that
Mr Kasonde signed the Settlement Agreement in reliance upon his representation
about Mr Kunda giving approval for it. However, in the end I have to decide the case
upon the evidence that the parties have adduced, and in view of the controversial
allegations of corruption and the background of political tensions, 1 do not consider it
right to rely upon the fact that these persons were not called as witnesses.

Further, each party criticises the disclosure made by the other. Donegal point out that
the documents which 7ambia might have been expected to have had but have not

been disclosed include the following (to all of which 1 shall refer later in this
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judgment): a letter from Ms Nawakwi to Dr Mwanza about the PHI dated 27 February
1999; a copy of a letter dated 12 February 1999 and signed by Mr Chizyuka (to which
I shall refer as the “Acknowledgment™); a memorandum of Mrs Chibanda (filed as
folio 254) written for Ms Nawakwi; copies of the Settlement Agreement; the
documents attached to a letter from Mr Kunda to President Mwanawasa and dated 7
April 2003; a letter or memorandum written by Mr Chizyuka to President
Mwanawasa probably in about March 2005; and, more generally, e-mails passing
between Zambian officials.

Zambia respond to criticisms of their disclosure by referring to evidence that
documents that they would have expected to have available have been removed from
files, particularly within the Ministry of Finance. Mr Chona told me that those
investigating the case found that “all the important documents, files, were destroyed”.
Mr Mbewe voiced similar suspicions. As I have already indicated, 1 accept this
evidence and it does not. seem to me that 1 can safely draw any inference from the
absence of these documents from Zambia’s disclosure.

Zambia’s criticism of Donegal’s disclosure is directed to three main points, although I
observe that Zambia have made no applications for disclosure by Donegal that is
outstanding.

First, 1t is said that Donegal have disclosed a curiously small number of e-mail
communications and internal notes: in fact they have, I am told, disclosed only 14 e-
mail documents, and, given the nature of their business and given that it appears that
they often communicated by e-mail, I agree that it is surprising that there are so few.
However, I am unable to attach any specific significance to this apparent failure and
this criticism of Donegal has not assisted me to resclve any issue between the parties.

Secondly, Zambia point out that Donegal have not disclosed documents relating to
their dealings with Romania before the debt was assigned to them. In the course of
the hearing, documents were obtained by Zambia from the Romanian Government,
and having seen them it seems remarkable that Donegal had not previously disclosed
them. The following documents, to which I shall refer in the course of this judgment,
exemplify this category: a document written by Mr Sheehan and dated 12 May 1997
about the pricing of the Romanian debt; a fax from Donegal to Romania and the
Berliner Bank dated 11 September 1998 in which Donegal sought an extension until
15 January 1999 to complete the assignment of the debt; and a fax from Mr Beresford
to Ms Liteanu dated 24 November 1998. (Rather surprisingly, Mr Sheehan claimed in
cross-examination to have forgotten about the memorandum of 12 May 1997.)
However, I can understand that the significance of these documents might not have
been apparent when Donegal made disclosure and again I attach no specific
significance to any failure to disclose these documents that, in my judgment, provides
a proper basis for resolving any issue between the parties.

Zambia’s third criticism of Donegal’s disclosure is directed to documents relating to
payments made by Donegal directly or indirectly for the services of persons in
Zambia. In his witness statement dated 3 April 2006 Mr Sheehan. had said that,
“Fisho Mwale and George Chilupe were retained by Moreno, and would have been
remunerated by Moreno”. Mr Sheehan had also said in his evidence at the American
hearing, when asked whether he or any of the corporations in which he had a role had
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a business relationship with Mr Mwale at that time, that Mr Mwale had recently been
advising DAL separately from Moreno, “concerning the brokerage of another debt”.
Mr O’Rourke said this in his witness statement dated 4 April 2006 (making reference
to another company of his called Somerset Investments Inc. (“Somerset”)): “Moreno
(and as a matter of convenience, On occasion Somerset (for example, when Moreno

" did not have a funds (sic) to pay Mr Mwale but Somerset did: the arrangement was

quite informal since I am the principal and sole owner of both Moreno and Somerset)
therefore retained Fisho Mwale as its local consultant”: there was no suggestion that
Mr Mwale was ever paid by Donegal. Mir Mwale said in his witness statement dated
4 April 2006 that, “My contractual relationship has always been with either Moreno
or Somerset. 1 have never been an agent of or authorised to represent Donegal or any
related company”. Nevertheless, when on 29 March 2006 Zambia requested
disclosure of (among other documents) documents recording payments made by DA,
Donegal, Moreno and others, the request was rejected on 14 April 2006 on the
grounds that this should be dealt with during cross-examination of Donegal’s
witnesses.

Although Donegal continued to resist-disclosure on the grounds that the documents
were irrelevant, on 9 May 2006 1 ordered that Donegal disclose documents evidencing
(a) payments made by Donegal or DALl to Moreno or any other local consultant or
lawyer relating to the debt, including payments made directly or indirectly or in any
way for the benefit of the recipient, and (b) expenses incurred by Select Capital in
relation to securing payment or satisfaction of the debt. 1 shall refer later in this
judgment to the documents disclosed following this order and their inconsistency with
what was said in Donegal’s witness statements. It is sufficient at this point to say that
disclosure of documents relating to these payments should not have been withheld.
The suggestion that they are irrelevant to any issue between the parties is inconsistent
with Donegal themselves adducing evidence about what payments they were making
to Moreno and how Mr Mwale and Mr Chilupe were being paid.  The pattern of
payments that was eventually revealed when the documents Wwere disclosed
undermined that evidence and showed a closer relationship between, in particular,
Donegal and Mr Mwale than that described in Donegal’s witness statements. [ am
driven to conclude that Donegal were aware that proper disclosure would reveal this
and were deliberately withholding documents because they contradicted the case that
they were seeking 10 advance.

e Ro}nanian debt

AN A A e =

65.

66.

On 17 April 1979 Romania and Zambia concluded a Credit Agreement whereby
7ambia were provided with a credit facility “to be used for exports to Zambia on the
following goods: tractors, agricultural machines, vehicles, sparé parts, training of
personnel and service in amount of 15 million US dollars”. There was no governing
law provision. The deadline for concluding contracts financed under the agreement
was 31 December 1980, and in July 1979 Zambia made export contracts with Astra
Trading SA (Autoexportia), Universal Tractor SA and Auto Dacia SA.

Article 6 of the Credit Agreement provided that the credit should bear a fixed yearly
interest of 5.5%, the interest to be calculated on the outstanding credit balance. “There
was no provision for penalty interest and no stipulation about what was to happen if
7ambia failed to make timely payments. ~ However, the Credit Agreement provided
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for the conclusion of a banking arrangement between the Romanian Bank for Foreign
Trade and the Bank of Zambia “of the technical procedures in view of the application
of the stipulations from the present Agreement”, and on 8 September 1979 an
agreement was concluded between the Romanian Foreign Trade Bank, the Bank of
Zambia and the 7ambia Commercial Bapk Limited (the “Banking Arrangement”).
Article 3 of the Banking Arrangement provided that, «The credit shall bear interest of
5.5% per annum ...” and article 5 provided for additional interest at 2% over LIBOR
for six month deposits of US dollars if a payment was not made on its maturity date
stated in the letter of Currency Undertaking to be provided by the Bank of Zambia.

The Banking Arrangement included provisions about how and where payment was to
be made, providing that the “three banks agreed that all payments in free convertible
US dollars resulting from the implementation of the present Banking Arrangement to
be made through Manufacturers Hanover Trust, New York”. All disputes
“regarding the interpretation and implementation of the present arrangement” were t0
be referred to the International Chamber of Commerce in Paris “according to 1ts own
rules, French law being applicable”. The Banking Arrangement was 10 remain in

force “until fulfilment of all payment obligations resulting from its implementation”.

By an agreement dated 4 August 1985 Romania and Zambia agreed to the
rescheduling of some of the amounts owed {0 Romania. Zambia were 10 pay a total of
US$5,549,101.01 (representing the amount due to be paid under the Credit Agreement
for the period between 1 June 1982 and 31 December 1983) by instalments spread
over eight years. The payments were calculated on the basis that Zambia were t0
pay interest at 8% pa for the period between the initial instalment and the final
instalment, and in the event that any payment was delayed, Zambia were t0 pay an
additional 1% (or a total of 9%). The rest of the debt was not affected by this
agreement. '

In 1992 negotiations between Romania and Zambia about the debt were held in

 Lusaka. The 7ambian delegation stressed that Zambia were committed to repaying

all debts, but repayment was to be governed by the Paris Club Agreed Minute of July
1990, which reflected the Toronto terms of 1988. Both parties proposed a 40%
reduction in the debt, with different repayment periods and interest rates. The final
resolution for the settlement of the debt was to be the subject of a Governmental
agreement to be signed in Bucharest not later than 15 June 1992, but, as far as it
appears from the evidence before me, no such agreement was signed.

By a letter dated 22 June 1993 the then Zambian Minister of Finance confirmed to the
Romanian Ministry of Finance that Zambia were interested in reaching an
arrangement agrecable to both sides and consistent with 7Zambia’s ability to repay.
Further discussions about the debt took place in Lusaka between § and 10 September
1993 at a session of the 7ambia/Romania Joint Permanent Commission for Economic
and Technical Cooperation. 7ambia explained that their position was governed by
terms imposed upon them by the IMF and the members of the Paris Club, but agreed
in principle to a Romanian proposal that the debt be repaid through exports and
investments in Zambia. The parties were still discussing a 40% reduction in the debt,

and the amount of the debt was to be confirmed through coh_sultations.
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In a letter dated 28 April 1994 the Zambian Ministry of Finance acknowledged debt in
the amount of US$15,467,566.05 (contrasting this with the slightly higher calculation
of US$15.469,155.30 made by Romania).

There was another meeting of the Romania/Zambia Joint Commission in 1995, and in
November 1995 Zambia confirmed their desire to buy back the debt.

Negotiations between DAI and Romania to the end of 1998

73.

74.

75.

Mr Sheehan told the United States District Court in May 2005, and I accept, that DAL
probably have more extensive records of government debts than anybody in the
market, that they routinely call on Ministries of Finance around the world, that they
were aware of Romania’s debt profile, and that “If a debt hits the market, we know
about it within hours”. He started talking to the Romanians about their external debts
in 1996 or early 1997, not initially about the 7ambian debt, but about that of Guinea
Conakry. He had contact in particular with Ms Aura Gereanu and Ms Gabriella
Liteanu of the Romanian Ministry of Finance, External Debt Department.

By March 1997 DAI were putting forward proposals 10 acquire the Zambian debt.
Revised proposals were sent under cover of a letter signed by Mr Sheehan, dated 12
May 1997 addressed to Mr Ionut Costea, who was described as the Romanian Deputy
Finance Minister. (It is not clear from the evidence quite what positions Mr Costea
held from time to time, although he undoubtedly held a senior position at all times:
later, in and around September 1998, he was referred to as the “Secretary of State for
Finance”. Towards the end of 1998 and at the beginning of 1999 he was referred to
as “Deputy General Secretary”. 1 am uncertain whether these different titles reflect
changes in his position of variations in how his title has been translated.) ~ DAI
offered to purchase “directly or on behalf of clients to be identified US$15.6 million
of face value credits on 7ambia held by yourselves” at a price of 11% of the face
value. (At the same time DAI made further proposals to purchase the Guinea
Conakry debts, and expressed interest in debts owed by Angola to Romania.) Their
offer was conditional upon DAD’s “verification” of the credits. They contemplated
that DAI would verify the credits “with the relevant authorities in Zambia”.

In an accompanying memorandum supporting the proposal Mr Sheehan wrote of
Zambia’s external debt, referring to the re-purchase of commercial debt in 1994 at
11% of principal face value and Zambia’s Paris Club arrangements reflecting the
Naples terms. He continued, “We understand that Zambia is not currently servicing
its debt to Romania and has not made any serious attempts t0 reschedule these claims
in many years. Furthermore, 7ambia is not likely to resume servicing its obligations
to Romania in the near term. Zambia’s economic situation remains dire, and the
countiry’s unsustainable external debt burden makes it one of the countries likely to
benefit from the Highly Indebted Poor Countries (HIPC) initiative undertaken jointly
by the World Bank, the IMF, and the Group of Seven industrial countries. Under the
BIPC initiative, Zambia will receive addilional dcbt reduction from its bilateral:
creditors (both within and outside of the Paris Club). In particular, bilateral creditors
may need to write off up to 90% of their Zambian claims and reschedule the
remaining 10% over 23 years or more. It is the practice of the Paris Club to require
African governments to agree a minute to the effect that they will not afford any other
sovereign creditor better rescheduling terms than they have afforded the Paris Club.
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Consequently, we believe that there is very little chance that Romania can expect to
obtain more in net present value terms than we are presently offering.  The net present
value of the receipts from such a rescheduling, which has already been agreed in
principle by the Paris Club, would be substantlally less than 11% of the original’
principal amount.”

I mention by way of parenthesis that according to Mr Sheehan, “... our experience
and that of others in this business is that you always eventually recover. You have a
legal claim. Eventually if you litigate and work hard enough, you will always recover
a sufficient amount to cover your costs”. Mr Sheehan and his companies were
apparently experienced litigators.

It is not clear from the evidence how Romania responded to this proposal. However,
at about the same time by a Note Verbale dated 9 May 1997 Romania proposed to
Zambia that a delegation visit Zambla in June 1997 to conduct negotiations about the
debt. .

As | have mentioned, on 18 December 1997 Donegal were incorporated, and the
intention was that the Zambian debt to Romania should be assigned to them. At the
same time DAI set up two other companies with a view to having debts owed to
Romania by Angola and Peru assigned to them. The directors were Mr Sheehan and
Mr Beresford. The companies were described as special purpose vehicles (“SPVs).
Mr Sheehan explained that one of the advantages of holding the debt in an SPV was
that the ultimate purchaser could purchase the SPV rather than the debt itself, which
would enable that purchaser effectively to take direct representations and warranties
from the original sovereign creditor (Romania) and, further, once the creditor
(Zambia) had been notified in writing of the assignment to the SPV, no further notices
would be required if the SPV was sold. Around December 1997, as I accept, an
understanding was reached in principle between DAI and Select Capital that Select
Capital would buy the debt through Donegal.

On 27 January 1998 DAI wrote to Ms Liteanu enclosing a further proposal to
purchase the Zambian debt, together with an assignment agreement covering the
purchase of a debt owed to Romania by Mozambique. The proposal itself, wrongly
(as both parties accept) dated 27 January 1997, was addressed to Mr Costea and it
contemplated that DAI, or another entity designated by DAI would purchase the
Zambian debt at 11% of face value principal and capitalised interest under an escrow
arrangement. This was expressed to be contingent upon a satisfactory review by DAI
of the nature and backgrourid of the debt and all documents related to it, satisfactory
verification by DAI of the debt, and agreement upon acceptable terms of assignment.
It. was contemplated that Romania would deposit copies of the underlying
documentation with an escrow agent with completion to take place when Donegal had
satisfactorily carried out their due diligence on and verification of the debt. Later the
same day, Mr Beresford forwarded to Ms Liteanu a draft assignment agreement
expressed to be between Romania as seller, “a subsidiary of DAI” as purchaser and
Berliner Bank AG (“Berliner Bank™) as escrow agent.

By this time DAI had also negotiated the purchase of debts owed to Romania by
Angola and Peru. On 4 February 1998, Mr Beresford had written to Berliner Bank
explaining that DAI had agreed the purchase from Romania of the Zambian debt, that
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the assigﬁment agreement would be signed together with materially identical
agreements in respect of the Angolan and Peruvian debts and that Donegal would be
the DAI company purchasing the Zambian debt.

On 16 July 1998 Ms Gereanu sought information about the Zambian debt from
Bancorex, and in reply on 22 July 1998 Bancorex said that it stood at $15,574,639.55
as at August 1997, providing a breakdown of the debt. On 27 July 1998 Romania
decided to approve the “cession” to Donegal of debt owed by Zambia, and at the same
time it gave similar approval in respect of cession of debt owed by Angola and Peru to
other companies set up by DAL This resolution was published as Government
Resolution no 429 in the Official Gazette of Romania on 29 July 1998.

By an agreement dated 7 August 1998 made between the Government of Romania,
Donegal and Berliner Bank, Romania assigned the Zambian debt to Donegal. The
“face value” of the debt was said to be US$15,468,067.05, a sum that included
capitalised interest, and the price paid by Donegal was to be-11% of the face value or
US$1,701,487.37. The assignment was conditional: Romania agreed to deliver
certain documents to Berliner Bank within 20 business days of the date of the
agreement and Donegal agreed to pay the price into the escrow account within 35
days of receiving notice from Berliner Bank of the receipt of the documents. Upon
notice from Berliner Bank that Romania and Donegal had complied with their
obligations, the assignment was to become effective. Within three business days of
giving that notice, Berliner Bank were to deliver notice of the assignment to Zambia,
Section 3 of the agreement recorded that Romania were to provide “as soon as
practicable any other documents which it has or may have in the future which relate to

- the “Debt™., As a result of this agreement, the Romanian debt was said to have been

taken “under mandate” by DAI. Similar arrangements were made between Romania
and DAI about debts owed by Peru and Angola

There is no evidence that Zambia were ever told about this arrangement, and [
conclude that they were not. Mr Sheehan said at the American hearing that as far as
he is aware Zambia were not told of it, and indeed that it would not have been usual
for Zambia to have been told as such arrangements are customanly kept very
confidential until the debt had actually been assigned.

On 14 August 1998, Bancorex wrote to the Romaman Ministry of Finance stating that
their records showed that the Zambian debt as at 7 August 1998 was
US$15,524,851.88, comprising debt of $7,526,173.75 that had been rescheduled
under the agreement of 4 August 1985 and non-rescheduled debt of US$7,998,678.13.
Bancorex pointed out in relation to the former that Zambia had paid only two of the
instalments due under the Rescheduling Agreement and so were liable to pay 9%
penalty interest on the overdue unpaid instalments; and for this reason in fact more
than US$15,524,851.88 was owed by Zambia. After further enquiry by Ms Gereanu,
Bancorex wrote again on 18 August 1998 annexing a number of documents and
confirming that the interest on the rescheduled debt was $6,472,563.38 as at 31 July
1998. Bancorex stressed that the calculation of the total payment under the transfer
agreement (to Donegal) should take this interest into account in view of the
“considerable” discount already allowed to Donegal.
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The assignment did not proceed in accordance with the timetable contemplated in the
agreement of 7 August 1998. On 17 August 1998 Russia announced that they would
allow the rouble’s value to fall and default on some of their debt. This had an adverse
effect on the emerging debt market and in the afiermath participants in DAI became
insolvent (or at least, as Mr Sheehan put it, “went under”) and Mr Sheehan began to
buy out over two and a half years from August 1998 the other shareholders in DAI so
as to become the sole owner of the company. On 11 September 1998 Donegal sent a
fax to the Government of Romania referring to “recent events [having] had an adverse
effect on the market for emerging market debt” and requesting an extension of time to
15 January 1999 to complete the assignment.

By a letter dated 30 September 1998, Romania agreed to an extension of time to 31
December 1998. They required Donegal to pay LIBOR interest for the period of the
delay, that an additional sum of $56,784.89 be added to the face value of the debt, and
“the negotiation with the Zambian Government the payment of the interests as
calculated by Bancorex according to the banking arrangements and contractual
terms”. The request for an extension of time had given Romania the opportunity to
revisit the question of penalty interest, raised by Bancorex after the August
Agreement. By a fax dated 6 October 1998, Mr Beresford agreed to the Romanian
terms for the extension and noted that, with regard to the question of interest, “{w]e
understand that these amounts are in addition to the amounts you have previously
detailed for us. For us to negotiate on a best efforts basis with Zambia on this matter
we will obviously need to fully understand what the banking arrangements and agreed
contractual terms are.” On 8 October 1998 Mr Beresford wrote to Ms Liteanu
attaching a draft amendment letter to the assignment agreement (and similar
amendments in relation to the agreements relating to the Peru and Angola debits),
providing for an extension of the date for completion of the assignment to 31
December 1998. Although no signed copy of this amendment agreement 15 in
evidence, I conclude that the amendment was agreed, or at least Donegal and
Romania proceeded on the basis that it was.

On 14 October 1998 Bancorex wrote to Ms Gereanu referring to the calculation of
penalty interest at 9% in relation to rescheduled amounts. By a letter dated 21
October 1998, Ms Gereanu explained to Mr Beresford how penalty interest had been
calculated under the rescheduling agreement dated 4 August 1985.

On 24 November 1998 Mr Beresford wrote to'Ms Liteanu that, “with regard to the
Zambian $15.468 million of Zambian debt, there are two things that it would be very
useful for Zambia to confirm in writing. These are: (i) The debt was borrowed by -
Zambia for commercial purposes. (ii) The amount of $15,468,067.05 represents
principal (original principal plus capitalized interest) and that interest on this amount
accrues at an interest rate of [ %] per annum from [DATE]. ...”.  As I have
mentioned, this letter was not disclosed by Donegal in these proceedings, but was
obtained by Zambia from the Romanian Government in the course of the hearing.

Mr Beresford wrote again to Ms Liteanu on 2 December 1998 listing certain points
upon which he sought clarification. In relation to Zambia, he requested a copy of the
Banking Arrangement dated 8 September 1979, and attached a schedule with
amended wording to reflect the additional (penalty) interest on the figures that had
been included to that date.  Zambia observe that this was being done before they
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agreed to the amount of penalty interest, pointing out that Mr Beresford’s earlier fax
of 24 November 1998 suggested that DAl were looking to Romania to obfain that
agreement from 7ambia, rather than leave it to DAI to negotiate with Zambia, as Mr
Beresford apparently previously contemplated. 1 see N0 significance in this. The
amendment did not purport to quantify the amount of late payment interest, and in any
case the proposal made by Mr Beresford did not affect whether any and if so what
interest was due. '

There is no written amendment to the August Agreement extending the time for
completion of the assignment beyond 31 December 1998, According to Mr
Sheehan’s evidence, in a telephone conversation with Ms Liteanu at the end of
December 1998, he was told that there was no need to extend the «mandate” and that
Romania were still willing to sell the debt on the same terms. [ am unable to accept
that evidence, which is inconsistent with the exchanges between Donegal and
Romania in early January 1999: if there had been such a conversation, Donegal would
surely have referred to it when replying 10 Romania’s assertion that the time for
completing the transaction had “glapsed”. Although Mr Sheehan sought to explain
this on the basis that it would have been tactless to refute this when dealing with a
government, 1 am unable to accept that, if the conversation described by Mr Sheehan
had taken place, DAI would not have alluded to it both In their letter of 6 January
1999 (to which 1 shall refer later in this judgment) and later when Romania sought a
higher price for the debt from DAI or Donegal. It would also be remarkable that Ms
Gereanu did not refer to it in her note of 8 January 1999, to which 1 shall also refer.
(As T have said, 1 reject this evidence of Mr Sheehan because it seems to me
inconsistent with the documents. In the course of closing submissions, a question
arose about whether this part of his evidence was challenged during his cross-
examination. I consider that it was: the apparently inconsistent correspondence Wwas
put to him and it was clear from his answer that Mr Sheehan understood that this was
by way of challenge to his evidence about the telephone conversation.) However,
before 1 come to these exchanges, 1 shall explain the negotiations that took place in
1998 between Zambia and Romania.

Zambian proposal to buy back the debt

91.

Tn February 1998 the Romanian Ministry of Industry and Commerce had written 10
Ms Gereanu at the Ministry of Finance proposing that the Minister contact Zambia
and Angola seeking jmmediate payment of their outstanding debts “considering that
currently Romania is facing financial difficulties”. Possibly as a result of this, on 6
April 1998 Romania sent a Note Verbale about the outstanding debt to the Zambian
Ministry of Foreign Affairs. In the Zambian Ministry of Finance it was the
responsibility of the ERM under the director, Mrs Chibanda, and of the Investment
Management Unit of the ERM under Mr Ndopu, to manage {he Romanian debt, and in
June 1998 the Romanian representative at their Embassy in Lusaka visited Mr Ndopu

. asking for details of the offer that Zambia had made in November 1995 to buy back

the debt. (Mr Ndopu recalled that his meeting was with Mr Traian-Tone] Popescu.
Donegal point out that it appears that Mr Corneliu Balan might have been the
Economic Secretary at the Romanian Embassy in Lusaka in June 1998 and replaced
by Mr Popescu later that year or in 1999, and suggest that Mr Ndopu’s memory might
be flawed. The evidence about this is not entirely clear, but even if Mr Ndopu is
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mistaken about which representative he saw, I do not regard this as significant or
reflecting upon his general reliability as a witness.)

At about this time Zambia were trying to reconcile and negotiate their debt with all
their commercial creditors, and Ms Nyirenda and Mr Mbewe were involved in this
exercise. Ms Nyirenda accepted that this was a difficult exercise because of missing
information, and Mr Mbewe said that there were problems with most of the files
concerning the Government’s debts.

On 15 July 1998 a meeting of Ministry of Finance officials was held to discuss future
negotiations with Romania about the debt. Those attending it included Ms Nyirenda,
Ms Chiboola, Mr Ndopu, Mr Mbewe and Mr Patrick Malambo, who was a debt
adviser at the Ministry. Mr Mbewe had prepared an analysis in which he calculated
that the amount of debt was US$13,356,453.64 plus penalty interest of
US$1,094.212.73. He had found when' calculating the amount of interest that the
files did not contain all the information that he required to prepare a fully accurate
calculation. It was later found that the total indebtedness was much underestimated,
and the debt was over twice what he calculated. (The reason for the error was
explored in evidence, but inconclusively. I do not think that it matters for the
purposes of this judgment. According to Mr Mbewe, Zambia had inaccurate: or
incomplete information about the dates of draw-downs. = It also seems from his
evidence that the calculation was erroneous because he used an interest rate of 1%,
which was in fact only the penalty element of the interest agreed under the agreement
of 4 August 1985 for the rescheduled debt, and had not taken proper account of the
standard interest of 8% believing that this was already in the database figure from
which he was working.) By a memorandum to Mr Ndopu dated 7 September 1998
Mr Mbewe pointed out that there was a difference between his calculation of the
amount of the outstanding debt and the figures stated in previous documents, and he
suggested asking the Romanians for copies of the agreement of 17 April 1979 and
other documents.  Mr Ndopu suggested that the figures be reconciled and then a
drafi letter to the Romanian Embassy be prepared to ask for documents, but in the
event no such letter was sent.

Mr Malambo suggested at the meeting of 15 July 1998 that Zambia had two options
for dealing with the debt. One was a buy back at 11% of the debt (but not of the
penalty interest) payable within seven to fourteen days, which reflected the
benchmark of the rate at which Zambia, funded by the World Bank, had purchased
debt in 1994 from commercial creditors. This would have cost Zambia
US$1,469,209, and the minutes of the meeting record, “The budgetary implications
are that we need to have funding both in foreign exchange and local currency”. (As 1
have mentioned, at one point it appeared that Donegal might be contending that a buy
back arrangement by Zambia might in some way go against Paris Club principles. Mr
Kleiman wrote in his report, “Paris Club aid providers at that time opposed setting
precedents by accepting buy-backs”, but when challenged, Mr Kleiman did not
support that proposition, and I reject any such suggestion.) The alternative option,
reflecting the Paris Club Naples terms, was to offer to pay 33% of the debt over 23
years with 6 years’ grace or over 33 years with no grace time.

Mr Mbewe prepared and Mr Ndopu sent a memorandum dated 23 July 1998 to Mr S
S Banda, who was the Acting Director External Resource Mobilisation, for
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consideration by the Secretary to the Treasury, Professor Mweene. It proposed that
the Romanians be offered 11% of the outstanding debt payable over one year,
although, according to Mr Ndopu, it was appreciated that it might be necessary to
offer payment within seven to fourteen days. The “fall-back™ proposal was to be to
offer terms for repayment at 33%. A draft letter reflecting the first proposal was
attached to the memorandum. o

In a letter to the Romanian Ambassador in Lusaka dated 10 August 1998 Professor
Mweene referred to Romania’s Note Verbale of 6 April 1998 and proposed that
Zambia buy back the debt at a price of 11%, the debt being stated to be
US§$13,456,453.65.  Professor Mweene’s letter was forwarded by the Romanian
Embassy to the Romanian Ministry of Industry and Commerce on 19 August 1998.
Romania had, of course, already entered into the agreement with Donegal on 7
August 1998. On 20 August 1998 the Romanian Ministry of Industry and Commerce
wrote to the Romanian Ministry of Finance requesting an analysis of the Zambian
offer as soon as possible, “bearing in mind ... Government Resolution no 429”.

On 8 September 1998 the Romanian Minister for Industry and Commerce wrote to Mr
Costea and requested that, in light of Zambian proposals to send a commission to
Bucharest, and taking into consideration Government Resolution 429, Mr Costea
consider the Zambian proposals and reply through the representative of the Ministry
of Commerce and Industry in Lusaka “so that we can solve this problem”.

On 16 September 1998, Mr Costea wrote to Professor Mweene to inform him that the
Romanian Ministry of Finance was prepared to discuss the Zambian proposals. There
is a manuscript note on that letter written by Mrs Chibanda, which states, “Mrs
Chiboola, kindly inform them we are prepared to negotiate in the week beginning
30/11/98”. Ms Chiboola told me, and I accept, that she prepared a draft reply in
accordance with these instructions of Mrs Chibanda, which she submitted to Mrs
Chibanda, but that document is missing from the Government’s files. '

By a letter dated 4 November 1998, Mr Shamutete, the Director of International
Banking at the Zambian National Commercial Bank Limited, wrote to Mrs Chibanda
enclosing copy correspondence from Bancorex, which calculated the outstanding debt
“in the amount of about UJSD 15 million”. Mrs Chibanda instructed Mr Ndopu to

- “act on this urgently” and to keep Mr Shamutete posted. Mr Ndopu in turn instructed

Mr Simwinga to prepare a draft response to Bancorex.

On 17 November 1998 Mr Simwinga submitted a draft to Mr Ndopu, which may have
formed the basis for the draft provided by Mr Ndopu to Mrs Chibanda the same day,
under cover of a memorandum stating that “[Bancorex] has requested the Zambian
government through the Zambia National Commercial Bank ... to confirm the
correctness of the debt figure Zambia owes to Romania. The Romanian government
has submitted a figure of US$15,581,637.33. This figure is in conflict with our figure
of US$13,365,453.65”. Mrs Chibanda wrote a manuscript note on this memorandum

- asking Mr Ndopu to check on the arrangements for the meeting and to provide her

with feedback.

Mr Ndopu’s evidence was that no further information was given to Mrs Chibanda
about the amount of the debt before a Zambian delegation left for Bucharest in
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December 1998. There.is no reason to doubt that evidence and I acceptit. There is
nothing to suggest that Mrs Chibanda was given any reason to suppose that the debt
might be more than some $15.5 million.

A meeting between a Zambian delegation and Romanian representatives took place in
Bucharest on 18 and 19 December 1998. In an internal memorandum dated 7
December 1998 Ms Gereanu referred to the Zambian delegation as being sent “to
negotiate in view of the verification and conciliation of the level of debt that Zambia
owes to Romania”. The Romanian representatives were led by Ms Lucia Suhanec,
the Deputy-Head of the External Claims Department. The Zambian delegation was
Mr Ndopu, Ms Nyirenda, who had been exploring the options for managing debts of
various counterparties including the Government of Romania, and Mr Malenga
Lukwesa, a Senior Accountant. Mr Mbewe stayed in Zambia as a contact in Lusaka.
The Cabinet Office had given its approval for the visit in writing, and although it has
not been produced and appears to be missing from the Government’s files, Ms
Nyirenda’s evidence was that she read it at the time and that it clearly stated that the
purpose of the visit was both to reconcile the debt (that is to say, to agree upon the
amount outstanding at a particular date) and to negotiate with the Romanians.

-Moreover, the members of the delegation had to obtain written authority to travel
- abroad on Government business, and Ms Nyirenda produced her authorisation, which

specified the business as being in connection with “debt reconciliation and
negotiations”. The evidence of Ms Nyirenda was that the delegation had authority
“to negotiate” and “to offer the Romanians the option of initially 11 cents to the dollar
and we would proceed from there. But we would not — we did not have authority to
conclude or to sign the agreement. That lies with the Minister of Finance”.  When
Mr Mbewe was asked whether the Zambian delegation had authority to enter into a
binding contract, he replied, “They did not bind the government at the time - for
whatever they had reconciled they came back with a draft agreement that was
initialled because the authority of contracting the Government of Zambia lay in the
Minister of Finance...”. Although neither witness was invited to distinguish between
a settlement agreement, an agreement whereby Zambia obtained an option to
conclude a settlement and a “lock-out” agreement whereby Romania agreed for a
defined period not to sell the debt to others or not to carry on negotiations about the
debt with others, I understood both of them to be rejecting any suggestion that the
delegation had any authority to enter into a contract of any kind on behalf of Zambia.

[ accept the evidence of Ms Nyirenda and Mr Mbewe. In doing so I recognise that
Mr Ndopu said during his cross-examination that, while he did not have authority “to
bind the country to pay or not to pay the debt”, he did have authority to enter into
other binding agreements on behalf of Zambia and did have authority to enter into a
commitment on behalf of Zambia in the terms of the Memorandum of Understanding.
It was not clear to me whether he considered that such an agreement would be a
contractual commitment or whether he was referring to an agreement that he would
regard as binding as a matter of diplomatic convention between countries.  If he
meant the former, I reject his evidence: if he had been given authority to commit
Zambia contractually, the ambit of his authority would have been defined with some
care, and there is no suggestion that he was given any such distinctly defined

. authority. In any case, I prefer the evidence of Ms Nyirenda, who seemed to me a

particularly impressive witness.
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The outcome of the meeting in Bucharest was recorded in a Memorandum of
Understanding dated 18 December 1998, which was signed by Ms Suhanec for the
Romanians and by Mr Ndopu for the Zambian Government. The meeting was
recorded as being held “in order to reconcile the outstanding debt and to negotiate the
modalities for the settlement of Zambian debt owed to Romania.” The Memorandum
stated that the Romanians presented the amount outstanding as at 31 December 1998
as US$29,834,368.06 and the Zambians presented the amount as US$27,722,754.72.
Both figures included principal and interest. According to the evidence of Mr
Mbewe, which 1 accept, the difference reflected loans that were not recorded in the
“Zambian debt data base”: indeed, this is recorded in the Memorandum. The
Zambian delegation was satisfied that their calculation of the debt should be increased
by US$1,589,409.85 but they believed that the rest of the discrepancy, US$522,203,
reflected a repayment that had not been brought into account by the Romanians. The
Zambians agreed that they would seek to produce evidence of this repayment, and
that, if they could not do so, they would accept the Romanian figure.

The Memorandum of Understanding also recorded Zambia offering to settle the debt
for 11% of the figure due and the Romanians requiring payment of 12% of their
figure. It stated, “Both parties agreed that until January 31, 1999, the Zambian party
will confirm the terms proposed by the Romanian party and will present a Draft
Agreement. The mentioned Agreement will come into force after its approval by the
Romanian Government™. :

Romania’s understanding of the negotiations is reflected in two documents. Although
not herself present, Ms Gereanu signed a note of the meeting with Zambia. It
confirmed that “the negotiations took place regarding the settlement of Zambia’s debt
to Romania”, referring to a “first part of the negotiations” during which the parties
agreed the documents presented by Bancorex (presumably including computer
records for the calculation of penalty interest) and a “second part of the talks” during
which there were “negotiations regarding the reglementation of Zambia’s debt
towards Romania” (in the wording of the translation placed before me). Ms Gereanu
continued, “The Zambian commission agreed with the Romania proposal following
that on 31.01.99 to confirm the proposed terms and send a Project of Agreement of
reglementation of the debt owed to Romania”, and she noted that the Zambian
representatives “have shown reticence to the authorities to negotiate the reclamation
of the country’s debt with intermediaries companies”.

The other note that sets out the views of the Romanian “Commission” appears to have
been drafted for the signature of, among others, Mr Costea although no copy signed
by him is in evidence. This too recorded that “the Zambian Govemment does not
agree with using intermediary companies to recuperate the debentures”.  The note
recorded the terms that it was contemplated might be reached between Zambia and
Romania and stated, “These terms offer a better deal compared to the terms specified
in the Cession Contract [sc the August agreement] signed with [Donegal/DAI] for
which there is pre-requisite for unilateral denunciation from the Romanian party due
to not fulfilling the confract stipulations”. The Commission’s proposal was to
renounce the agreement of August 1998 “as a result on non-fulfilment of the
contractual duties”, and to sign an agreement with Zambia “to initiate the recuperation
procedures according to the proposals agreed during the meeting”.
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On 6 January 1999 Romania sent DAI a fax about the agreements for assignments of

the Zambian and also the Angolan and Peruvian debts. They stated that the “term of

31" of December, 1998” had “elapsed” without Romania receiving any

“acknowledgment” in respect of the agreements, that “The Romanian Government

could not take into consideration any postponement” and that “In the mean time, some
- interesting offers have been received from the Governments of Peru and Zambia
- which are taken into consideration by our Government”.

Mr Ndopu’s evidence confirms that during the negotiations the Romanians made
reference to the possibility of selling the debt to a commercial party in that they had
told the Zambians that if Zambia did not accept their proposal by 31 January 1999,
“then it would have no alternative but to sell the debt to commercial debt collectors™.
I accept that evidence. In a report of 4 January 1999, Mr Ndopu set out the result of
the negotiations as follows: ‘

“It was further agreed between the two parties that the Zambian
Government had up to 31% January, 1999 to confirm to the Romanian
Government, whether their proposal of 12 cents to a dollar buy back
proposal, repayable in one year was acceptable or not. In addition, the
Zambian Government is expected to provide a draft debt rescheduling

" agreement for the consideration of the Romanian Government before
31* January 1999. ...

In the event that we do not confirm this position by 31% January 1999,
the Romanian Government has cautioned us that they will have no
other alternative but to sale [sic] the debt to commercial debt
collectors; as it were in the case of Camdex. ... In the light of the
above mentioned observations, I strongly recommend that we confirm
to the Romanian Government’s proposal as outlined above before 31
January, 1999.”

These terms would have enabled Zambia to buy back the debt for US$3,580,124, and
the delegation regarded this as a successful result from the negotiations: as Ms
Nyirenda put it, “The final outcome was better than we had dared to hope”.

It is Zambia’s contention that the- Memorandum records a contractually binding
agreement concluded between Romania and Zambia, and that Romania breached it by
assigning the debt to Donegal. They plead that it was agreed that Zambia would be
able to accept the Romanian offer until 31 January 1999 and that Romania would not
in the meantime dispose of the debt to a commercial debt collector.  This, it is said,
was the purpose of specifying the deadline of 31 January 1999, and reflects Zambian
concern about the debt being sold to a commercial company, the concern recorded in
the Romanian notes. Thus, it is submitted that the agreement was in effect a “lock-
out” agreement concluding the parties’ negotiations as to the “modalities for the
settlement of the Zambian debt owed to Romania”, Romania, it is said, agreed to
give Zambia until 31 January 1999 to confirm whether the terms offered by Romania
were acceptable to them and to present to Romania a draft agreement to “buy back”
the debt.
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This submission gives rise to three questions: whether Mr Ndopu or anyone else in the
Zambian delegation had authority to conclude a contractually binding agreement of
this kind on behalf of Zambia; whether Zambia and Romania evinced an intention to
conclude a contractually binding agreement; and whether there was consideration for
any undertaking given by Romania.

I do not consider that the delegation or any member of it had actual authority to
conclude any relevant contractual arrangement, whether by way of agreeing when the
debt would be paid or by way of concluding an option or “lock out” contract relating
to the debt. This was the implication of the evidence of Ms Nyirenda and Mr Mbewe,
which I accept. Nor, if it be relevant, did the Zambian government hold the
delegation out as having any such authority so as to give them ostensible authority.

I am also unable to accept that the understanding recorded in the Memorandum of
Understanding was intended by the governments who were party to 1t to create
contractual relations, or that the delegations intended to conclude a coniractually
binding agreement. It was, in my judgment, at most a record of an understanding that
each government might diplomatically expect the other to honour. I reject Zambia’s
submission that there would be little point in signing a memorandum unless the
intention was to reach an agreement that was legally binding: the purpose was to
record the point that had been reached in commercial and diplomatic exchanges.
Nor am I able to discern, even if the Romanian delegation were properly to be
understood to be indicating that the proposed arrangement would be available for
acceptance by Zambia until 31 January 1999, that Zambia gave consideration
therefor. (Donegal also argued that Romania would not have entered into a “lock-
out” contract in December 1998 because they, Donegal, could still have exercised
rights under the August 1998 agreement. In view of the note by the “Commission”
that contemplates that Romania might renounce that agreement, I do not find that
argument persnasive).

Accordingly, 1 conclude that no contractual arrangement was reached between the
Romanian government and Zambia, whether by way of a “lock-out” agreement or of
any other kind such as Zambia submit was concluded. _ Although the question
whether the arrangements with Romania were contractual is to be determined
objectively and I do not rely upon this consideration to reach my conclusion on this
point, it is of some interest that when, as I shall explain, at the end of January 1999
Mr Mbewe drafted a form of agreement between Zambia and Romania and sent it to
the Romanians under cover of a letter dated 28 January 1999, neither the draft
agreement nor the letter purported to be pursuant to any earlier contractual
arrangement. '

Donegal’s consultancy arrangements

115.

Before going on to the dealings between Donegal, Zambia and Romania in 1999, I
shall next consider the activities of those assisting Donegal in Zambia and the
arrangements under which they acted. By way of background, Zambia rely upon
international concern about corruption of government officials and have drawn to my
attention measures that have been taken to combat it.

Draft 13 February 2007 15:34 Page 32



MR JUSTICE ANDREW SMITH Donegal International Lid.
Approved Judgment v

116.

117,

118.

The Republic onambia. and anr.

First, they refer to the United States Foreign Corrupt Practices Act, 1977 (“the
FCPA”), and in particular the “Anti-Bribery and Books & Records” Provisions of that
Act.  Mr Sheehan was familiar with the Act, and he referred in the course of his
evidence to “our policies with respect to the FCPA”, in particular with regard to
engaging consultants, '

The FCPA’s anti-bribery provisions, to quote from the Department of Justice’s
General Explanation of the FCPA, “make it unlawful for a U.S. person ... to make a
corrupt payment to a foreign official for the purpose of obtaining or retaining business
for or with, or directing business to, any person. Since 1998, they also apply to
foreign firms and persons who take any act in furtherance of such a corrupt payment
while in the United States”. They apply, and United States jurisdiction extends,
inter alia, to “domestic concerns” making corrupt payments to foreign officials, and
the term “domestic concerns” is widely defined and would have included Mr
Sheehan, Mr O’Rourke, DAI, Donegal, Select Capital, and Mr O’Rourke’s
companies. A domestic concern may be held liable for a corrupt payment authorised
by employees or agents operating entirely outside the United States, using money
from foreign bank accounts, and without any involvement by personnel located within
the United States.

The FCPA specifically prohibits corrupt payments through intermediaries, and (again
I cite the General Explanation) it is unlawful to make a payment to a third party,
“while knowing that all or a portion of the payment will go directly or indirectly to a
foreign official”. The term “knowing” includes “conscious disregard and deliberate
ignorance”. It is explained:

“Intermediaries may include joint venture partners or agents. To avoid
being held liable for corrupt third: party payments, U.S. companies are
encouraged to exercise due diligence and to take all necessary precautions .
to ensure that they have formed a business relationship with reputable and
qualified partners and representatives. Such due diligence may include

- Investigating potential foreign representatives and joint venture partners to
determine 1f they are in fact qualified for the position, whether they have
personal or professional ties to the government, the number and reputation
of their clientele, and their reputation with the U.S. Embassy or Consulate
and with local bankers, clients, and other business associates. In addition,
in negotiating a business relationship, the U.S. firm should be aware of so-
called “red flags”, i.e. unusual payment patterns or financial arrangements,
a history of corruption in the country, a refusal by the foreign joint venture
partner or representative to provide a certification that it will not take any
action in furtherance of an unlawful offer, promise, or payment to a
foreign public official and not take any act that would cause the U.S. firm
to be in violation of the FCPA, unusually high commissions, lack of
transparency in expenses and accounting records, apparent lack of
qualifications or resources on the part of the joint venture partner or
representative to perform the services offered, and whether the joint
venture partner or representative has been recommended by an official of
the potential governmental customer.” -
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Zambia also refer to the Infemational Chamber of Commerce’s Rules of Conduct to

- Combat Extortion and Bribery in International Business Transactions (1996 edition},

which include among the so-cailed “Basic Rules’:

i) Provisions forbidding enterprises from using techniques such as subcontracts
or consulting agreements to channel payments to Government officials (Article
2(b)); |

ii) Provisions requiring enterprises to take “measures reasonably within their

power” to ensure that any payment made to an agent is appropriate
remuneration for legitimate services, that no part of any such payment is
passed by the agent as a bribe or otherwise in contravention of the Rules and
that a record is maintained of the names and terms of employment of agents
retained by them in connection with transactions with public bodies or State
enterprises, which should be available for inspection (Article 3);

iii)  Provisions requiring proper and fair financial recording and accounting, and
prohibiting the issuing of documents which do not properly and fairly record
the transactions to which they relate (Article 4); and

iv) Provisions requiring that any political contributions be made in accordance
with applicable law and properly disclosed (Article 6).

Zambia observe that the 1996 ICC Rules were reissued in 1999, with an introduction
describing progress between 1997 and 1999 1n relation to combating corruption.

Zambia also point to the United Nations Convention against Corruption, which came
into force on 14 December 2005 after receiving the requisite number of ratifications.
In particular they observe that it regards as bribery “The promise, offering or giving fo
a public official, directly or indirectly, of an undue advantage for the official himself
or herself, or another person or entity, in order that the official act or refrain from
acting in the exercise of his official duties”. They say that that reflects internationally
recognised standards of proper behaviour when dealing with governmenis and public
officials.

Further, English common law regards it as a criminal act to bribe an officer to act

contrary to his duty when he has a public duty to perform. “To induce him to shew

favour or abstain from showing disfavour where an impartial discharge of his duty

demands that he shews no favour or that he should shew disfavour is to induce him to
act contrary to his duty; where this is done corruptly it is an indictable misdemeanour

at common law which abhors corruption and fraud”: R v Whitaker, [1914] 3 KB 1283

at p.1297. There is no evidence that the law of Zambia is different and I presume it

to be the same.

Donegal do not have a local presence in Zambia, and in 1998 they engaged the
services of, as Mr Sheehan put it, “Philip O’Rourke through his company Moreno
International Limited”. It is not clear what previous dealings Mr O’Rourke had
previously had with Mr Sheehan or DAI, except that in May 1998 Mr O’Rourke, Mr
Sheehan and others had entered into a Shareholders’ Agreement for a lottery venture
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through Gameco Partners Limited (“Gameco™), a company set up to obtain licences to
run online lotteries in emerging markets.

Mr Sheehan’s evidence was that Donegal retained Moreno to carry out “local due
diligence” to check their information about the debt, .to inquire whether Zambia had
ever disputed-it and to advise about the prospects for a “debt for equity type swap”.
He said that Moreno’s role was “principally in respect of confirming that debt
conversion was still an option that the Government of Zambia would consider”.
Moreno’s instructions were to carry out such investigations without specifically
identifying the Romanian debt and in such a way that “the connection would not be
made”., Mr O’Rourke, whether acting through Moreno or otherwise, retained two
prominent Zambians to assist in relation to the debt. One .was Mr Mwale. and the
other Mr George Chilupe, a former Attorney General of Zambia, who was to provide
legal advice and advice about proposed debt conversions and similar arrangcments
and about “political concerns”. Mr Chilupe died in August 2004.

It is Donegal’s contention that their consultancy arrangements were proper,
straightforward and unremarkable. They maintain that their contract was exclusively
with Moreno and they were not party to any arrangement with Mr Mwale or Mr,
Chilupe. Mr Sheehan’s evidence was that Mr Mwale and Mr Chilupe were retained
by Moreno and would have been remunerated by Moreno, and Mr Mwale for his part
stated that he had no contractual relationship with Donegal or any associated
company. Mr O’Rourke also gave evidence that this was the structure of the
arrangement.

Zambia challenge this. They say that Donegal are presenting a false picture in order
to distance themselves from their agents and fo avoid responsibility for what was

being done. They submit that such agreements as were ostensibly entered into

between Donegal and Moreno and any agreements made by Moreno with Mr Mwale

or Mr Chilupe were part of a sham and a fagade, in which Mr Sheehan, Mr O’Rourke

and those in Zambia participated, designed to conceal the true facts. (By “sham” or

“facade” Zambia mean that the shared purpose of introducing Moreno into the-
arrangements, either in September 2000 or earlier, was to disguise from third parties

or the court the true nature of the relationship between Donegal and Moreno, and that

the court, looking at the substance of the matter, should disregard the arrangements

when determining Donegal’s responsibility for what Mr Mwale and Mr Chilupe did:

see Snook v London & West Riding Investments Ltd., [1967] 2 QB 786 at p.802E per

Diplock L) and Kensington International Ltd v Congo, [2005] EWHC 2684 (Comm).)

In particular, the agreements were designed to disguise that Donegal were responsible

for what Mr Mwale did by way of enquiries before the purchase of the Zambian debt

from Romania, and in relation to the recovery or realisation of the debt.  They argue

that Donegal cannot be permitted to rely on such arrangements as a buffer between

themselves and wrongdoing done by their local consultants, and that the arrangements

were illegal and contrary to public policy.

The evidence presented by Donegal about the arrangements made between Mr
Sheehan and Mr O’Rourke and about the arrangements made with Mr Mwale and Mr
Chilupe is not satisfactory. The written evidence gives a picture that is at best
incomplete and the evidence from the witnesses called by Donegal is vague and
inconsistent. Moreover, no financial information is available concerning Moreno for
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any material period. I have already referred to Donegal’s apparent reluctance to make
proper disclosure of documents about what payments they were making.

There is in evidence a “Consulting Agreement” made between Donegal and Mr
O’Rourke on behalf of Moreno and dated 1 September 2000. By it Moreno agreed to
“perform such services in connection with the Zambian debt ... as may be agreed by
Donegal and [Moreno] from time to time”, the Zambian debt being defined as “face
value principal and capitalized interest of US$29,834,368.06 evidenced by, inter alia,
a Credit Agreement dated 17 April, 1979 between” Romania and Zambia and other
specified documents. (It is of some interest, in view of the emphasis placed on it by
Donegal in their dealings with Zambia, that the Consulting Agreement does not refer
to the Acknowledgment of 12 February 1999, to which I shall refer.) Moreno were
authorised “with the prior written approval of Mr Michael Sheehan as Director of
Donegal, to retain third-party consultants to perform any necessary feasibility work
relating to the Zambia Debt”. Donegal undertook that while Moreno were “on
location in Zambia”, it should not “initiate its own settlement proceedings in respect
of the Zambian debt, either by itself or through any of its subsidiaries”. Donegal were
to pay Moreno a fee of US$2,000 per month and a “bonus” that was to be agreed
“based on the structure and amount of the settlement, provided that {Moreno were]
instrumental in arranging and completing the settlement”.

On 21 September 2001, a success fee of 15% was agreed: Donegal were to pay
Moreno an amount equal to 15% of the net profit earned by Donegal in connection
with the settlement of the debt “in the event that [Moreno were] instrumental in
arranging and completing a full settlement of the Zambian debt”. Mr O’Rourke said
in evidence that the Consulting Agreement was extended to 31 December 2002 and

thereafter was further extended by oral agreement. '

However, after he had completed his evidence, Mr O’Rourke’s solicitors produced a
written Amendment to the Consulting Agreement. The Amendment was dated 23
May 2003, shortly after the Settlement Agreement and the first payment by Zambia
under 'it.  This was a surprising disclosure not only because of Mr O’Rourke’s
evidence but because in response to enquiries before the hearing Donegal’s solicitors,
Messrs Allen & Overy, had written in a letter dated 27 April 2006 that there was no

" written extension of the Consulting Agreement but “it is Mr Sheehan’s understanding

that there was a mutual understanding that the agreement would continue”,

The Amendment provided for much increased monthly payments of US$8,000 by
Donegal to Moreno. However, the only payment of US$8,000 made after the
Amendment was made on 6 June 2005 by DAI to Mr Mwale. The only invoice from
Moreno (although in fact it was in the name “Moreno International Inc”) after the
Amendment that has been disclosed was for US$14,000 and dated 2 December 2004.
The Amendment document is the more curious because Mr O’Rourke had said in
evidence that, after the Settlement Agreement was concluded and the first payment
made, his role diminished.

Zambia submit that I should not accept the authenticity of this Amendment document.
I decline to find that it is a forgery, but its purpose remains a mystery. It is
unfortunate that it was disclosed only after Donegal’s witnesses had been cross-
examined, with the result that this misleading evidence of Mr O’Rourke and the
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misleading information from Mr Sheehan in Allen & Overy’s letter of 27 April 2006
were not tested.  This reinforces my conclusion that I cannot rely upon the evidence
of Mr Sheehan and Mr O’Rourke about the role of Moreno and the relationship
between Donegal and Mr Mwale.  Further, the fact that this Amendment Agreement
was made but payments were not made in accordance with it reinforces my
conclusion that the records of arrangements between Donegal and Moreno were a
fagade and of no real substance.

According to Mr Shechan, before the Consulting Agreement of 1 September 2000
“there was another agreement in place on roughly the same terms” between Moreno
and Donegal (although he said that he believed that Moreno were not paid a monthly
fee under it). Mr O’Rourke gave similar evidence. Neither Mr Sheehan nor Mr
O’Rourke could say who signed the earlier agreement and no copy of it has been
produced. Mr Sheehan told me that he was sure that a copy of it was sent to Croesus
in New York, and that he believed that he then provided the original version to them
for audit purposes, but this does not explain why no copy was retained by DAI or
Donegal. Nor is this evidence consistent with the list of documents served by
Donegal and dated 26 January 2006, the disclosure statement of which was signed by
Mr Sheehan. There it was stated that previous consultancy agreements between
Donegal and Moreno were “believed to have been discarded upon being superseded”.

Mr O’Rourke said that he believed that the earlier agreement was made in about
January 1999. Mr Sheehan said that he believed that a payment of US$372,486.59
that Donegal made on 1 March 1999 was made under the earlier agreement.

- However, Moreno, the BVI company, which was apparently party to the Agreement

of 1 September 2000, was not incorporated until 29 September 1999, and so it cannot
have been party to an agreement made at the time of the earlier agreement described
by Mr O’Rourke and Mr Sheehan.

Mr O’Rourke said in cross-examination that he had had another company called also
Moreno International Limited, which was incorporated on 8 January 1997 in the Irish
Republic, and he later transferred his business from the Irish company and to the BVI
company in order to reduce administrative charges. It seems that the Irish company
had no premises and was dormant at all material times. The last activity shown in the
company records is the presentation of the accounts to the year ended 30 April 1999
(when the auditors signed a disclaimer as to the accuracy of the financial statements),
it has now been struck off the register, and there is no documentary evidence that
links Mr O’Rourke with the Irish company. The shareholders were companies called
Croxley Services Limited and Moulin Investments Limited, but neither has any
recorded connection with Mr O’Rourke. Mr O’Rourke said that he never spoke to
the directors of the company and did not know who they were. (I should add that

. there is information publicly available suggesting that a company called Moreno

International Ltd was operating in Bucharest, but Mr O’Rourke denies any knowledge
of this company, and there is no good reason to doubt this denial.)

Mr O’Rourke did not mention the Irish company in his witness statement, and he said
that this was because he had forgotten about it. He said that he regarded himself as
“beneficial owner” of the company and that he used it until he was advised by his
Swiss lawyers, Froriep Renggli, that it would reduce administrative costs to use a BV
company. He was vague and, in my judgment, deliberately evasive in his oral
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evidence about which company might have been party to any agreement with Donegal
made before September 2000,

‘Nor is the posttion elucidated by other contemporaneous documents.  There is no

documentation referring to Moreno until towards the end of 1999, after the BVI
company was incorporated.  No invoice, statement or receipt has been produced
relating to the payment of US$372,486.59. After the BVI company was incorporated
there were a small number of informally typed decuments, and in particular invoices,
but there is no contemporancous correspondence to or from Moreno, and neither
company appears to have had printed letter paper. The invoices to which I have
referred used an address in Zurich, and the paper did not give any company’s
registered address or number.

Mr Sheehan said that under their agreement with Donegal, Moreno provided a
certificate relating to the FCPA, and by it they represented and warranted that they
and their agents were conducting their business in accordance with the FCPA and
foreign legislation relating to bribery and other such practices. He also said that he
believed that he asked for and received such a certificate that Mr Mwale had provided
to Moreno. No certificates provided by Moreno themselves have been disclosed;
there is no documentary evidence that they were provided and no evidence whether, if
they were provided, they were from the Irish company or the BVI company.

As I have mentioned Mr O’Rourke owned another company called Somerset
Investments, Inc (“Somerset”), a Delaware company, which gave their address as
Suite 450, 1747 Pennsylvania Avenue, Washington DC.  Somerset sub-leased these
premises from DA, taking 115 square feet of DAI’s 6,000 square feet of office space.
The lease was dated 1 February 1998, shortly after Doncgal were set up to buy the
Zambian debt from Romania.

Mr Mwale was retained by Mr O’Rourke in relation to the Romanian debt in the late
summer of 1998. Mr Sheehan did not give prior written approval to Mr Chilupe and

. Mr Mwale being retained by Moreno as would have been required under the terms of

the Consulting Agreement of 1 September 2000, and therefore under any previous
agreement in like terms, although Donegal say that oral approval would have been
given. Mr Sheehan said that although he knew that Mr Mwale and Mr Chilupe were
acting as local consultants in Lusaka, he carried out no due diligence at all on their
business activities. Nor indeed had he carried out any due diligence on Moreno.

In his witness statement Mr Mwale said that he had worked for Mr O’Rourke and his
companies from time fo time since 1987. He produced a Consulting Agreement
dated 1 January 1998 between himself and Somerset. It provided that Mr Mwale
would provide consulting services “with respect to certain transactions which may be
described in more detail in Annexes to this Agreement that shall be prepared from
time to time and agreed between Fisho [Mwale] and Somerset” and that he should be
paid fees and entertainment, travel and similar expenses. The agreement was for a
year with provision for automatic renewal thereafter unless notice of termination was
given. . It contained a provision that represented and warranted that it complied with
the FCPA and any laws of other jurisdictions “relating to bribery, kick-backs and
similar business practices”.
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Mr Mwale said in his witness statement that he believed that he “would have signed a
similar document for Moreno”. In his oral evidence, he said that he had in fact signed
such a document.

Mr Mwale also said in his witness statement that he had “corresponded on behalf of
Somerset and Moreno, using letterhead provided to me”. However, in cross-
examination he acknowledged that he had never had and never used Moreno writing
paper, only that of Somerset.

Mr O’Rourke’s evidence also was that there was an agreement between Moreno and
Mr Mwale. He said that he did not keep a copy of it because for him it was not an
important document, although he emphasised that before engaging Mr Mwale he
required him to agree to comply with the FCPA. He said that the agreement between
Moreno and Mr Mwale “replaced” that between Somerset and Mr Mwale.

Mr O’Rourke’s explanation for having two companies, Somerset and Moreno, was
that his purpose was to separate his domestic and his international business: that he
used Somerset for his domestic business and trade finance business in the Balkans and
he used the Moreno companies “specifically for the Donegal matter” and “something
else in a related field”. I am unable to accept this explanation. It is inconsistent with
his evidence about the agreement with Moreno replacing that with Somerset and with
the documentary evidence.

Firstly, whether or not a Consulting Agreement was made between Mr Mwale and
Moreno, if Mr O’Rourke’s explanation about the purpose of him using Somerset and
Moreno were correct, there would be no reason for Mr Mwale to have an agreement
with Somerset.

Secondly, Mr Mwale used Somerset letterhead when promoting Donegal’s interests.
In particular, he used it when he wrote a letter dated 3 February 1999 to Ms Nawakwi,
to which I shall refer. Mr Mwale explained that this was simply because he used the
wrong paper, and he had no Moreno letter paper. (In his witness statement he had
also said that he might have been acting for Somerset, but in cross-examination he
said that this was not the case.) However, again the fact that Mr Mwale should
have been supplied with Somerset letter paper and had it available to use by mistake
is inconsistent with Mr O’Rourke’s evidence about Somerset being concerned only
with business in America and the Balkans. :

Thirdly, in any event Mr O’Rourke himself gave evidence that on occasions Mr
Mwale had been retained through Somerset rather than Moreno, giving as an example
of this occasions when Somerset, but not Moreno, had funds to pay him.  This would
appear to defeat the purpose in having two companies in the first place.

After he had been cross-examined Mr Mwale produced a “teaming agreement” dated
1 September 2000 between Moreno and himself, together with (i) -an Annex A relating
to the Zambian debt; (ii) an Exhibit A containing a FCPA certificate signed by Mr
Mwale; and (jii) an Annex B dated 27 September 2003 setting out an agreed bonus for
Mr Mwale. When Mr Mwale was asked during his cross-examination when he
signed the agreement with Moreno to which he had referred in his witness statement,
he was unable to say except to express the view that it was signed later than his
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agreement with Somerset.  He never suggested that he had signed more than one
agreement with Moreno. I conclude that he did not sign an agreement with Moreno
before September 2000.

Zambia submit that I should also find that there was no written consulting agreement
between Donegal and Moreno before Septeimber 2000. I accept that submission and
reject the evidence of Mr Sheehan and Mr O’Rourke that there was an earlier
agreement. Their evidence about it seemed to me contradictory, vague and evasive.
Mr O’Rourke’s evidence about separating activities between Somerset and Moreno
was quite unconvincing. This conclusion is supported by the absence of any earlier
agreement between Moreno and Mr Mwale and the use of Somerset’s name by Mr
Mwale. There is no evidence of any activity on the part of the Irish company and
no documentary evidence of Moreno’s involvement before September 2000 apart
from some invoices from Moreno to which I shall refer. All of them were for services
after the BVI company was incorporated, and they are not evidence of any agreement
with the Irish company.

Payments by Donegal

151.

152.

153.

As | have said, details of the payments made by Donegal, DAI and Select Capital
emerged during the course of the hearing after I had made an order for disclosure by
Donegal.  The documents show that a total of just over one million US dollars (in
fact, US$1,007,330.42) was paid by Donegal, DAI and Select Capital between March
1999 and April 2006, and that payments were made by Donegal, DAY and Select
Capital not only to Froriep Renggli and Mr O’Rourke’s personal bank account, but
also to Mr Chilupe and Chilupe & Co and to Mr Mwale’s company, Trade Factors
International Limited (“Trade Factors™), and otherwise to Mr Mwale’s benefit. The
documents also show that during 1999 and 2000 Mr O’Rourke was not simply paid
travel expenses by way of an advance in respect of a future success fee.

Had these documents not been produced, I would have been misled about the true
position by the evidence in the witness statements of Mr Sheehan and Mr O’Rourke.
Mr Sheehan said in his witness statement that “Fisho Mwale and George Chilupe
were retained by Moreno and would have been remunerated by Moreno. The
arrangements between Fisho Mwale and George Chilupe were a matter between
Phillip O’Rourke and them”. Mr O’Rourke said that “I believe I made ten trips to
Zambia during that two year period between January [1999] and December 2002 in
order to discuss investment opportunities, using Moreno’s own money to pay for any
disbursement and to pay Fisho Mwale and George Chilupe a consulting fee. It was
agreed that travel expenses to Zambia would be advanced to me by Donegal against
Moreno’s share of future realisations, which were agreed to be 15% of Donegal’s net
profit on the debt (if any)”. I am driven to conclude that Mr Shechan and Mr
O’Rourke deliberately gave false evidence in order to distance Donegal from the
activities of Mr Mwale and Mr, Chilupe.

The first and by far the largest payment, the sum of US$372,486.59, was made by
Donegal on 1 March 1999 to Froriep Renggli. According to Mr Sheechan’s evidence,
Donegal have no documentary record of the payment. It was not mentioned in the
witness statements served by Donegal. According to a letter dated 14 May 2006

from Messrs Allen & Overy, the payment was made under “the original consulting
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